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ADVERTISEMENT. 


Tur very high eſtimation in which 
the Eſſay on Contingent Remainders 
and Executory Deviſes is held, renders it 
unneceſſary for the Editor to offer any 
obſervations on its intrinſic merit. The 
intention of the Author was to improve 
and enlarge the preſent edition of that 
part of the Eſſay which treats upon 
Executory Deviſes, as he had that which 
relates to Contingent Remainders, but 
unfortunately for the profeſſion, his death 
when he had completed only the firſt ſixty 
ſix pages of this part of the work, has 
deprived them of the advantages which 
would have been derived from his in- 
timate and ſuperior knowledge of this 
abſtruſe branch of learning. Appli- 
cation was made to the Editor, in De- 
cember laſt, by ſome particular friends 
of Mrs. Fearne to ſuperintend the com- 
Vor, II. A 2 pletion 


ment of the manner in which Mr. Fearne 


(r ! 


pletion of chis volume, the immediate 


publication of which, for her ſole be- 
nefit, was then in contemplation. 'The 
Editor was ſenſible of his inability, to 
ſupply the lofs the work muſt ſuſtain, 
from the death of the Author, but he 
was induced to undertake what was re- 
queſted, as well from the reſpe he bore 
to the memory of Mr. Fearne, with 
whom he had the honor of a very long 
acquaintance, as from his inclination 


to render any ſervice in his power, to a 


moſt amiable and worthy woman. 
Tux Editor was able to form ajudg- 


meant to enlarge the preſent volume, 
from a copy of the laſt edition, in which 


there were ſome notes and references, 


indicative of his intentions. From this 


copy it appears that after twenty years 
experience in the higheſt practice, the - 
Author ſaw no reaſon either from further 
reflection or forenſic deciſions, to 
alter his original ſentiments, except in 

I the 


f* Þ 


the ſingle inſtance of an Exetitoty De- 


viſe, being an intereſt tranſmiſſible by 
teſtamentary diſpoſition, which in the 


former edition was held by him not to 
be deviſeable. Indeed his opinions up- 


on theſe ſubjects, were in general found- 


ed upon ſuch excellent reaſoning, that. 


they carried great weight in his life- 
time, and therefore there can be no 
doubt, but that they will be conſidered 
as of the higheſt authority after his 


death. This circumſtante induced the 
Editor, who was left at diſcretion, either 


to enlarge the body of the work, or to 
introduce ſuch matter as he thought pro- 


per by way of note, to prefer the latter 


mode, as it preſerved the identity of the 
original publication. The Editor has 


purſued the hints ſuggeſted by the au- | 


thor in the election of the new ſuljectt, 
upon which he has treated in the notes to 
this edition, and has further illuſtrated 
the propoſitions laid down by the author 
ia the former edition. by the introduc- 
tion of ſauch- caſes and authorities as 
ſeemed to him relevant, 


A 3 Tux 


| { "i ] 
Tus plan of the Author in the firſt 
volume, of preſerving the pages of the 


© laſt edition, by a marginal regiſtry of 


them in the preſent edition, has been 
purſued in this volume; and the mar- 
ginal references in the body of the work 
remain, as in the laſt edition, and are 
referrable to the old pages. The re- 
ferences in the notes, in moſt inſtances, 
where they are to preceding pages, are 
made to the pages as marked in the 
preſent edition; but where they refer 
to ſubſequent paſlages, they relate to 
Pages in the old edition. Wed 


2 


IN the latter end of a note, page 399. 
the effect of a condition, annexed to a 
preceding eſtate, which is too remote, 
and conſequently makes the ulterior li- 
mitations equally remote in their crea- 
tion, is confidered as a queſtion ſtill un- 
decided, and the ſubſtance of an opinion 
of Mr, Fearne of a very late date upon 
the ſubject is introduced. It did not 
occur to the editor until a ſubſequent 
reviſion, chat the caſe of Frockor and 
the 


[ WW] > 
the Biſhop of Bath and Wells, ſtated to il 
luſtrate another propoſition, page 1 56, 


had decided that queſtion. But al- 
though, had he adverted to that circum- 


ſtance, this opinion which was given on 


that identical caſe, would have been 


omitted, yet he truſts, it places the ſub- 
ject in ſo clear a light, that it will be 
conſidered as a valuable elucidation of 


the r on which the deciſion v was 
rape 


THE new matter, and caſes intro- 
duced in the preſent Edition, are diſtin-, 
guiſhed in the reſpective Index's by 
Gang inſerted 1n Lali ICs. 


Tar abſtruſe nature of the ſubjects 


which the Editor was called upon to 


diſcuſs, would have induced him to have 
poſtponed the publication for a longer 
period, but had he indulged that wiſh, 


the main object which weighed with 
him in undertaking the work, that of 
rendering an immediate ſervice to Mrs. 
Fearne muſt have been ſacrificed. He 


therefore truſted to the indulgence of a 
A4 überall 
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liberal Profeflion, which he entertains 
no doubt will make due allowances for 
this circumſtance. | He flatters himſelf 
he has taken fafficient care not to miſ- 
lead, and that if that end is attained he 
ſhall eſcape the laſh of Criticiſm, ſhould 
any inadvertency in other reſpects have 
eſcaped his attention. | 


'Cary Crreet, 
6 November 1795. 


INTRODUCED 


* 


O R 


CITE D 


CASES 


A. 
APAMS v. Adams, P. 332, 
2. 


Adams v. Savage, 111. 
Alexander v. Alexander, 362. 
Andrews v. Fulham, 394. 
Archer's Caſe, 8. 
Atkinſon v. Hutchinſon, 191, 


2357 251. 


Atkinſon v. Turner, 517. 
Attorney general v. Gill, 181, 
„351. 
— — v. Hall, 77, 
| | ICs + 

— v. Bayley, 246. 

v. Milner, 281. 
Avia v. Ward, 398. 


B. 

Backhouſe's caſe, e 411. 
Badger v. Lloyd, ; 9 124. 
Ba . Spencer, 299, 29 5, 

283, 291, 287, 
Baldwin v. Carver, 216, 1 44» 
Balguy V. Hamilton, 240. 
Baker v. Bayley, 312. 
Barker v. Suretces, 391. 
Baſſe V. Grey, I 62. 
Baſket v. Pierce, 290. 
Beachcroft et al. v. Broom, 8 1, 

1 To 

Beauclerk v. Dormer, _— 

251, 253, 259. 

Beckle 


Wl 


[=] 


| Beckley v. Newland, Page 526. 
Bigge v. Benſley, 240, 250, 251. 


Blackburne v. Edgeley, 153» 
Blake v. Blake, 313. 
Boden v. Watſon, 261, 277. 
Boraſton's caſe, 78. 
Beoſlock's caſe, go. 
Bradford v. Foley, 402. 
Bret v. Satobridge, et al. 145. 


Bridgwater (Duke of) v. Eger- 
ton, 407, 470, 475, 515, 


516. 
Brind/combe v. Parker, 90. 
Briftew v. Ward, 338. 
Brooks v. Taylor, 191, 266. 
Brook v. Grant, 501. 


Brownſword v. Edwards, 142. 
389, 391, 497, 521. 


Bullock v. Stones, 513, 518. 

v. Knight, 275, 276. 
Burford v. Leigh, 232, 233» 
Burgiſs's caſe, 107, 411. 


Butterfield v. Butterfield, 169, 


172, 261, 270. 


C. 
Cadogan v. Kennett, 36, 
Car wardine v. Carwardine, 5. 
Calthorte v. Gooch, 411, 
Catehmay v. N.chols, 32. 
* Chatham v. Tothill, 171. 


Chapman v. Bliſſet, 508, 515. 


Chapmau v. Brown, 341. 
Chauncey v. Graydon, 5:2, 
Child v. Bailey, 182. 


Clare 2. Clare, 270, 275, 308. 
Clark-v. Smith, 38, 24, 511. 


Driver v. Edgar, 


Collinſon v. Wii ht Pa £390, 
Corbet's caſe, we : _ 


409. 
Cordall's cals, 282. 
Cotton v. Heath, 29, 57» 
Counder v. Clarke, 258. 
Crooke v. Brooking, 360. 

D. 

Dafforne v. Goodman, 302. 
Davis v. Gibbs, 308. 
Davies v. Speed, 88, 111. 


Daw v. Pitt, (ſince Earl of 
Chatham) and Weſtern, 
169, 172, 261, 300, 270, 

159. 

Dayrell v. Champneſs, 536. 

D-nn v. Page, 325. 

Denn v. Henton, 199. 

Det on/bire (Duke of) v. Caven- 


iD, 349. 
Dod v. Dickinſon, 168. 
* 300. 

Doe v. Carlton, 144, 508. 
Doe v. Fonerau, 123, 218. 
Doe z. Holmes, 201, 203, 
Doe v. Kerſey, 507. 
Doe v. Perryn, 212. 
Doe v. Morgan, 1246 
Dae v. Brabant, 417, 439. 
Dee v. Shippard, 424, 441. 


Donne v. Merrifield, 189, 256. 
Dormer v. Packhurſt, wide 
Smith, Ec. 
Dermer v. Beauclerk, 236, 251, 
253. 
414. 
63. 


Denne v. Nerten, | 


— 


E. 


Exel v. Wallice, Page 198, 272. 


Eyres v. Faulkland, 278. 
F. 

Fairfax v. Heron, 75, 191. 

Flanders v. Clarke, 226, 

Fletcher's caſe, 184. 

Foley v. Burnell, 39, 42, 474. 


Fonereau v. Fonereau, 144, 
218, 306, 441. 

Forth v. Chapman, 191, 195, 
196, 207, 224, 232. 


Foſler v. Faſter, 315. 
Fountain v. Gouch, 464. 
French v. Cadel. 136 


Fulmerſton v. Steward, J 8. 


. 

Gale v. Bennet, | 359. 
Garth v. Baldwin, 232, 300. 
Garth v. Sir John Hind Cot- 
ton, 537. 
Gibſons v. Summers, 184. 
Glover v. Strothoff, 154, 171. 
Goodright v. Corniſh, 504. 
Goodright v. Dunham, 1 53, 203. 
Goodman v. Goodright, 118, 
123, 133, 143, 220, 455» 

. 462. 

Goodright v. Searle, 534. 
Goodright v. Wright, 124. 


Goodtitle v. Whitby, Page 78, 


„ 3% 

v. Morſe, 528. 

. V. Pagden, 192. 
Goodwin v. Clerk, 193- 
Gordon v. Adolphus, 227, 401. 
Gore v. Gore, 18, 75, 14%, 
51 

Gower v. Groſvenor, 467, 487. 
Grafton, (Duke of) v. Hanmer, 
11. 

— ä 41 
ſton, 24. 
Graſcott v. Warren, 411, 422. 


Grey v. Manoch, 318. 
Green v. Rod, 188, 234. 
Green v. Ekins, 80, 489. 
Gregory v. Pekham, 468. 


Griffith v. Harriſon, 338, 364. 
Gulliver v. Shuckburgh Afh- 

by, 60, 498. 
Gulliver v. Wickett, 19, 395, 


508. 

Gurnell v. Wood, 181, 532. 
H. 

Habergham v. Vincent, 121. 


Hammington v. Rudyard, $5. 
Hanbury v. Cockerill, . 18. 


Harris v. Barnes, 144, 509. 
Hartop v. Hoare, 49. 
Harwell V. Lucas, | 88. 
Havergill v. Hare, 501. 
Halins v. Combe, 518. 


Hay V. (Earl ef) Coventry, 326. ; 
Hayter v. Rod, 165, 303. 


Hayward v. Stillingfleet, 18. 


389, 398, 511. 
b Heath 


. — 


Heath v. Heath, 
- Heneage v. Heneage, 99. 


1 


Page 80. | 


Higden v. Williamſon, 524. 


Higgins v. Dowler, 153, 433, 

495+ 
Hinde v. Lyon, 18, 92. 
Hobſon v. 'Irevor, 526. 


Heek'ey v. Mawby, 156, 188. 
Hoare v. Parker, 48, 5 30. 
Hodeſon v. Ambroſe et ux. 139. 
Hodgſon v. Buſſey, 30g. 
Holcroft's caſe, 111. 


Horton v. Whitaker, 434. 


Hopkins v. Hopkins, 496, 497, 
a $13. 
Hughes v. Sayer, 164, 190, 


: 224, 240. - 
Humberſton v. Humberſton, 
160, 328. 
Hyde v. Perrot, 34. 

25 

Toes v. Legęe, 8 2 22. 
Jacob et ux v. Amyatt and cthers, 
| | 175, 
effreys v. Reynolds, 405. 
ones (Lady) v. Lord Say and 
Seale, | 299- 
Jones v. Morgan, 126. 


Jones v. Weſtcomb, 392, 397, 
401, 423, 427, 433, 454, 


450. 
Jenes v. Ree, 529. 
K. 
Keily . Fowler, 236, 245: 


Kent v. Seward and Scott, 109. 


Kimpland v. Courtney, P. 278, 

: X 523. 

King v. Cotton, 280. 
King . Withers, 531. 
Knight v. Ellis, 176, 265. 

L. 

Lade v. Holford, 83. 112, 502. 
Lamb v. Archer, 184 


Lampet's caſe, 29, 54, 58, 529. 
Lampley v. Blower, 192, 225. 
308, 529. 

Laneſborough (Lady) v. Fox, 
119, 125, 197. 


Lee v. Alſton, 538. 
Lee v. Lee, 56. 
Lee v. Vincent, 196 


Leonard Lovie's caſe, 167. 
Leventhorp v. Aſhby, 145, 161. 


Lewknor's caſe, 144. 
Lieuland v. Aga, 230. 
Longhead v. Phelps, 154, 216, 
Love v. Windham, 261, wy 
Lovelact's caſe, 3286. 
Lovelace v. Lovelace, 198. 


Low v. Burron, 310, 323. 
Lowther v. Condon, 254 
Loyd v. Carew, 76 "Ml 
Luddington, or Loddington 

v. Kime, 203, 224, 495. 
Lyde v. Lyde, 242, 252, 279. 


M. 


Madax v. Staines, 79. 185, 
| 490. 
Manning's caſe, 265, 275, 285. 
Mansfield 


LOS] 


Mans6ield v Dugard, Page 520. 


Marks Vs Marks, 23» T7» a 
Marſball v. Blew, 36. 
Martin v. Long, | 1955 
Maſſenburgh v. Aſh, L 


Marlborough (Duke of ) v. Spen- 
cer, 472, 490. 


Mills v. Snowball, 74. 


Minſhull v. Minſhull, 141. 
Montague (Dute of ) v. Beaulieu 


167. 
Moor v. Parker, 116, 123, 144, 

505. 
Morgan et ur. v. Griffiths, 179. 
Mallineux's caſe, 72. 
Mutton's caſe, 89. 
Marehouſe v. Wainehouſe 417. 
Mor v. Hawkins, 522. 

N. 

Nichall v. Nicholl, 333. 
Nebel v. Sheffield, 95s 103. 
Nichols v. Hooper, 187. 
Nichals v. Ofborne, 518. 
Nicholls v. Skinner. 190. 


Norfolk's (Duke of) caſe, 95, 

167, 182, 183. 
Norton v. Frecker, 313. 
Nottingham v. Ne 180. 


O. 


Oakes v. Chalfont, 279. 
Oxford (Univerſity of) v. Clifton, 
198. 


P. 


Page v. Hayward, Page 59, 
| Paine v. Stratton, 191, 305. 
Parker v. Thacker, 179. 
Pay's Caſe, 224, 810. 
Peacock v. Spooner, 301. 
Peake v. H agden, 192. 
Pearſe v. Reeve, 144. 
Peck v. Parrot, 533+ 
Pelham v. Gregory, 167. 


Pells v. Brown, 18, 51, 92, 93. 
391, 69, 208. 

Phipps v. Kelynge, 84, 11 5. 160. 

Pinbury v. Elkin, 191, 490, 

$31, 254» 


Pitt v. Jackſon, 
Pleydell v. Pleydell, 


Prace v. Proch 


Proctor v. Biſhopsf Bath & „. 


157. . 
Purefoy v. Rogers, 2, 200. 
R. | 
Read v. Snell, 1 32, 191, 225, 
305. 
Read and Morpeth v. Errington, 
| 43. 
Reeve v. Long, 334, 2, 358, 
43503. 
Richards v. Bergaveny, 195. 
Robinſon v. Comyns, 283, 294. 


Robinſon v. Haracaſlle, 335. 


Rabinſan v. Fitalerbert, 173. 
2 Ree 


Roe v. Jones, Page 522. 
Roe v. Griffith, 514. 
Nee v. Grew, 141. 
Roe v. Flud, 393. 
Roe v. Smart, 203. 
Roe v. Wickett, 394+ 
Rogers v. Gibſon, 515, 516. 
* Rutledge v. Dorreil, 330, 343, 
372. 
Rutſdel! v. Rui ſdell, 427. 
Raundel v. Currer, 442. 
8. | 
Sabarton v. Sabarton, 81, 490, 
. 492. 
Saltern v. Saltern, 236, 277, 
| 3'6. 
Calvin v. Thornton, 292. 
Sands v. Dixwell, 306. 
Scatterwood wy. Edge, 392, 460, 
| „90. 
Seale v. 1 168. 


Shappland v. Freeman, 192. 
Celwin v. Selwin, 5 30. 
Sheffield v. Lord Orrery, 186, 


196, 197. 232, 410, 490. 


Sheppard and Lejingham, 197, 

489, 266. 
Shirley v. Ferrers, 33. 
Smith v. Clever, 263. 193. 

260, 263. 
Smith and Fiſher, 242. 
Smith v. Warren, 88. 
Snow v. Cutler, 04+ 
Southby ve Stonehouſe, 198, 


201, 389, 198. 

22 v. Spaldiog, 53, 391. 
Stefford and Buckley, 108, 144, 
196. 


[ xiv ] 


Stanley v. Leigh, P. 79, 15 I» 


449, 495+ 


Statham v. Bell, | 
Stephens v. Stephens, 785 * 


309, 463, 497, 515» 


Stratton and Paine, 167, 204. 
Strong v. Tecte, 297. 
Studholme v. Hodgſon, 463, 
517» 

; 

Target v. Gaunt, 188, 224, 
N 

Taylor v. Biddal, 77, 94, 465, 
520. 

Taylor v. Taylor, 309. 
Taylor v. Philips, 528. 
Theebridge v. Kilburne, 300. 

306. 


Theobalds v. Duffey, 523. 


Tbruſtout v. Denny, 25, 185. 


Tilbury v. Barbut, 116, 181. 
Tomkins v. Tomkins, 521. 
Trafford v. Traßord, 407, 478. 
Tyte v. Willis, 180. 


U. 
Vachel v Vachel, 31. 
Veizy v. Pinwell, 523. 
Veſſiy v. Wilkinſon, 445. 
Vaughan v. Farrer, 448. 
Vaughan v. Bur ſiem, 480. 


Akm_« Aa 


nee 45 


w 
* 


L }] 


W. 

Wade v. Beale, Page 124. 
Walter v. Drew, 3, 120, 197, 
200. 

Ward v. Bradley, 304. 
Warman v. Seaman, 308, 323, 
391. 

Waſtneys v. Chapple, 314. 

Weale v. Lower, 124. 


Wealthy v. Boſville, 397, 201. 


Webb v. Herring, 179. 
Web v. Web, 303. 
Wellington v. Wellington, 139 
Wellock v. Hammond, 18. 
White v. Barber 7 41 8. 


Williams v. Jekyl, Page 323+ 


. Willington v. Willmgton, 173. 
Wilſon v. Vanſittart, 175. 
Villing v. Barrie, 442. 


Woodliff v. Druty, 88. 


Wood v. Saunders, 183. 
Wright v. Hammond, 13a. 
Wright v. Wright, 524. 
Wrinkle v. Billington, 201. 


Wrig bt v. Cartwright, 57. 


22 Jobs) caſe. 145. 
Wild"s caſe, 369. 
Williams v. Duke of Bolton, 5 37. 

| Wynd v. Jekyl, 523. 


The Reader's Attention is required to the 
7 following . | 


Page Line. 
2 10 ſtrike out above and ſabre in he g. 
ceding volume. | 
5 opp- 9 in the margin, for /upra read wal. 1. 
24 for Jobs read F.C. f 4 
23 20 ſtrike out nor. 
52 26 for A. read . 
53 6 for A. read V. - 
8 for A. read . 
71 10 for entring read entering. 
91 7 for B. M. read B. 
92 27 for there read their. 
138 12 for F. read A. | 
157 Ig for in ſupport of read againſt. 
160 26 for alteration read alienation. 
254 24 for into read in to. 
271 21 for incertainty read uncertainty. 
389 z for will read would. 
oy 381 in note 23 for is read 4. 83 b 


1 
4 
4 
1 
4 
: 


AN 


 Extcutozy Devile defined, 


AND 


Its feveral Kinds 2 


N executory deviſe is defined to be a 
deviſe of a future intereſt in lands, not 
to take effect at the teſtator's death, but li- 


(293) 


I Eq. Abr, 


mited to ariſe and veſt upon ſome future con- 186 


tingency.— This is the definition commonly 
given of an executory deviſe. It compre- 
hends indeed every ſpecies of an executory 

deviſe ; but at the ſame time it is not con- 
| fined to executory deviſes only; it includes 
every kind of contingent intereſt in lands 
given by deviſe, (for every contingent in- 
tereſt muſt neceſſarily be future); now every 
contingent intereſt in lands limited by deviſe 
is not an executory deviſe, for ſome contin- 
gent intereſts by deviſe are contingent re- 
mainders ; therefore ſuch a definition muſt 
be conſidered as defective in on of preci- 
125 and accuracy. 


1 An executory deviſe 1s, ſtrictly, ſuch a li- 
mitation of a future eſtate or intereſt in lands 
Vor. II. B or 


FJ 


; 
2 
q 
* 
0 


4 Mod. 284. 
Purefoy v. 
Rogers. 

2 Saund. 380, 
Supra, p. 242 


And vide 


2 Vezey 616. 


Executary Deviſes 


or chattels (though in the caſe of chattels 
perſonal, it is more properly an executory 
bequeſt) as the law admits, in the caſe of a 
will, tho' contrary to the rules of limitation 
in conveyances at common law. It is only 
an indulgence allowed to a man's laſt will and 
teſtament, where otherwiſe the words of the 
will would be void; for wherever a future 
intereſt is ſo limited by deviſe, as to fall 
within the rules above laid down for the li- 
mitation of contingent remainders; ſuch an 
intereſt is not an executory deviſe, but a 
contingent remainder. 


As where a teſtator deviſed to his wife for 
life, and to her ſon after the death of his mo- 
ther, if ſhe ſhould have a ſon, and if he ſhould 
die within age, then to the right heirs of the 
deviſor; the teſtator died without iſſue, his 
wife married again, then the heir of the devi- 
ſor by fine conveyed the reverſion to the 
huſband and wife, who had afterwards a fon 
born; it was adjudged, that the eſtate li- 
mited to that ſon ſhould not enure by way 
of executory deviſe; becauſe that 1s never 
allowed where a contingent eſtate is limited 


to depend on a freehold capable of ſupport- 


ing it; here the mother had a preceding free- 
hold in herſelf, therefore it was adjudged a 
contingent remainder in her ſon; and the 
heir at law, having a reverſion in fee in him 
by 


defined and diftinguiſhed. 


dy deſcent, it was held, that the remainder 
was deſtroyed by his conveying the reverſion 
to the particular eſtate of the mother, before 
the ſon was born. 


So where a teſtator, in caſe his eldeſt ſon 
ſhould die and leave no iſſue of his body, then 
after his deceaſe gave the lands to his youngeſt 
ſon and his heirs; it was held that the eldeſt 
ſon took an eſtate tail by implication, and that 
the deviſe to the younger ſon was a remain- 
der : for that words ſhould not be conſtrued 
to give an eſtate by way of executory de- 
viſe, but where the deviſee cannot take any 
other way. 


And again, where a teſtator having charged 
certain legacies upon his lands, deviſed, that 
in caſe his ſon 7. ſhould happen to die before 
he married, or being married ſhould have no 
children lawfully begotten, then his lands 
ſhould remain and deſcend equally to his 
daughters and their heirs, pay ing &c. except 
ſuch jointures as his ſon ſhould happen to 
make upon his wife, not exceeding &c. and 
in cafe both his daughters ſhould die with- 


out being married, or being married ſhould, 


have no children of their reſpective marriages, 
then he willed that all his eſtate ſhould de- 
ſcend to his nephew F. M., and at the end of 
the will he gave and deviſed to his fon T. all 

his eſtate real and perſonal not already dif- 
; B 2 poſed 
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poſed of by his will. After the teſtator's 
death, his ſon T. entered and ſuffered a reco- 
very to the uſe of himſelf and his heirs, and 

died without iſſue; upon which his ſiſters en- 

tered and ſuffered a recovery, and died with- 
301) out iſſue; vpon which the heir of J. M. en- 

tered, 

The queſtion was, whether the deviſe to 
7. M. was a remainder depending on a par- 
' ticular preceding eſtate in the ſon and daugh- 
ters, or whether it was an executory deviſe ? 
And it was contended that if the ſon took any 
eſtate by the will, it muſt be an eftate-tail; 
but that this could not be for want of expreſs 
words, and that here was no neceſſary impli- 
cation, But Lord Hardwicke was of opinton, 
that there were two rules which went a great 
way in determining the caſe ; u, that it is 
immaterial which words come firſt or laſt, for 
the conſtruction muſt be made upon the 
whole will ; /econdly, that no limitation ſhall 
be conſtrued to be an executory deviſe, if it 
may be a remainder, © That here in the ſub- 


ſequent part of the will was an expreſs deviſe 
of all the reſidue, ſo that take the ta clauſes 


together, here ſeemed to be anexpreſs deviſe 

to the ſon, and it was given bythe word eftate, 
which was ſufficient to carry the fee ; ſo that 
it amounted to a deviſe to the ſon and his 
| | heirs, and if he died without iſſue, remainder 
19 Sc. and that was nothing but an eſtate- tail; 
| (47 & but 
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defined and diſtinguiſhed. 


but if that were not ſo clear, yet as to the 
daughters, he thought no objection could be 
raiſed ; for there was a deviſe to them, and 
if they died without children, Sc. ſo that 
their recoveries at leaſt were ſufficient to bar 
the nephew's remainder ; and judgment was 
given accordingly. 


And we find that Lord Hardwicke re- 
ferred to the ſame rule in the caſe of Ives v. 
Legge, noticed in a former page. 


The ſame doctrine prevailed in a ſubſe- 
quent daſe before Lord Keeper Henley; 
where (according to a manuſcript note of it 
with which I have been favoured) a ſettle- 
ment was made previous to the marriage of 
F. C. by which the lands in queſtion were 
limited to truſtees and their heirs, to the uſe 
of J. C. (the ſettler) for life; remainder to 


M. I, (his intended wife) for life (except 
in ſuch caſes as ſhould be thereafter excepted) 


for her jointure ; remainder to the heirs of 


the body of the ſaid J. C. begotten on his 


ſaid-intended wife; remainder to the ſaid 
Jobn and his heirs ; followed by a“ proviſo, 


(302) 


Ives v. Legge 
ſupra 296. 


Carwardine 
v. Carwar- 

dine, 

in Chan. 28 
Jan. 1758. 


and the ſpecial truſt and confidence in the ſatd 
truſtees and their heirs was thereby declared to 
be, that if the ſaid J. C. ſhould bappen to die, 
and leave ſuch iſſue as aforeſaid behind him, be 
the /aid J. C. not making otherwiſe a proviſion 
for ſuch child or children in his life-time, then 
B 3 and 
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and in ſuch caſe the ſaid truſtees ſhould tand 
ſeiſed of one moiety of the ſaid premiſes from 
and immediately after the deceaſe of the ſaid 
J. C. to the uſe of ſuch child or children as 
aforeſaid, and be empowered, out of the rents, 
iſſues, and profits of the ſaid money, to raiſe ſuch 
proviſion for ſuch child or children as the ſaid 
truſtees and their heirs ſhould think fit.” 


F. C. and M, his wife after their marriage 
Joined in levying a fine; and he by will de- 
viſed all his eſtate from his eldeſt ſon, who 
was totally diſinherited and left wholly un- 
provided for, 


The principal queſtion in the caſe was, 
whether the plaintiff, who was the eldeſt ſon 
of F. C. was intitled to any, and what pro- 
viſion under the proviſo in the ſaid ſertle- 
ment ? 


It was argued for the faid eldeſt ſon, that 
the eſtate in the truſtees, under the proviſo, 
remained untouched by the fine, which could 
not bar executory deviſes and ſpringing uſes ; 
which being collateralto the other eſtates and 
remainders immediately carved thereout and 
independent thereof, could not be affected by. 
any deed which reſpected them. That the 
exception being introduced between the eſtate 
for life of the wife, and the remainder to 


2 the 


defined and diſtinguiſhed. 


the heirs of the body of her huſband by her, 
it was antecedent to the eſtate tail, and the 
fine would not reach it—That a difference 
was laid down between a collateral uſe that 
does not depend on other eſtates, and an eſtate 
limited by way of remainder—That in caſe 
of ſpringing uſes (as that was contended to 
be) and of executory deviſes, the whole fee 
given before, need not be diſturbed; but the 
eſtates before given might open to receive 
and let in the uſe upon the contingency hap- 
pening; and ſo there it let in the new eſtate, 
but did not operate to take away any of the 
eſtates before given—That being ſo, the next 
queſtion was, who was the perſon intended 
to take by the proviſo; and then, what he 
ſhould take ? - That the ground of the pro- 
viſion was in favour of an eldeſt ſon and him 
only. In the limitation of the eſtate the 
words were © heirs of the body” under which 
the firſt ſon would take the whole; that in 
the proviſo the words were ** ſuch iſſue as 
aforeſaid” which could relate only to the 
heirs of the body; and the words child and 
children were afterwards mentioned in the 
proviſo, yet they muſt and could refer 
only to ſuch iſſue aforeſaid, viz. © beirs of the 
c Oy As to what eſtate ſuch eldeſt ſon 
would take, it muſt be a fee ſimple in one 


moiety; for the truſt and confidence being to | 
| B 4 the 
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the truſtees and their heirs, the eſtate muſt 
be co- extenſive with the truſt. 


On the other ſide it was ſaid, the firſt 
queſtion was, whether under the ſettlement, 
which was a conveyance of the legal eſtate, 
the proviſion was in the power of the father, 
and any thing was left untouched by the 
fine? That this point would depend upon 
the queſtion, whether it was to be conſidered 
as a contingent remainder or as a ſpringing uſe ? 
For if it was the firit, it was clearly barred 
by the fine; for which they referred to Archer's 
caſe—That the maxim of law being, that a- 
fee could not be limited upon a fee, ſpring- 
ing uſes aroſe in order to give perſons a 
power to provide for all the exigencies of 
their families, and therefore the court per- 
mitted them to ariſe within a reaſonable com- 
paſs of time (as in the compaſs of a life and 
during the infancy of the firſt taker, as in 
Lloyd and Carew) and that a ſpringing uſe 
is in a deed, what an executory deviſe is in 
a will, and the ſame rules are applicable to 
both But that a ſpringing uſe always dif- 
places the former eſtates where the whole fee 
has been departed with - That a feoffment to 
the uſe of A. and his heirs to commence four 


| years from thence was good as a ſpringing 


uſe; ſo after the death without iſſue, if 
he 


defined and diſtinguiſhed. 


he died without iſſue in 20 years, it was 
good by way of ſpringing uſe; becauſe what 
was left undiſpoſed pf, was in the feoffor in 
the mean time, and juſt in the ſame ſtate as 
before the conveyance. And that is a certain 
rule, that it ſhould never take effet by way 
of ſpringing uſe or executory deviſe, where 
it could poſſibly take effect by way of re- 
mainder—That although where the whole 
fee is diſpoſed of, you may make a new diſ- 
poſition thereof, to ariſe within a reaſonable 
compaſs of time, yet there muſt be always a 
particular eſtate to ſupport @ remainder. For 
the law always takes care, there ſhould be a 
tenant to a freehold liable to the actions of 
all perſons who claimed any right. And that 
wherever there is ſuch a particular eſtate, any 
limitation afterwards, muſt be conſtrued a 
remainder. And in the caſe in queſtion, ir 
muſt be conſidered, as if the limitation to 
ſuch iſſue, had been placed in the parentbefis 
where the exception is to the wife's eſtate. 
And then, where the limitation was in the 
middle of the diſpoſition of the fee, as in that 
caſe, it muſt always be conſtrued a remainder. 
That in a ſpringing uſe, the whole eſtate 
(that is to be diſplaced) veſts. But in the caſe 
then in argument, the mother took an eſtate 
for life only in one moiety. As to the other 
moiety it was contingent, whether it could 
veſt or not; and depended on-the father's 


dying 
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dying in the life-time of the mother, and leav- 
ing ſuch iſſue unprovided for; and therefore 
was a contingent remainder, and barred by 
the fine — That as the father had a power to 
bar the heirs of his body, he might certainly 
bar the leſſer proviſion. But in all events, 
it was not a proviſion for one child abſo- 


lutely, but all the iſſue of the marriage un- 


provided for, and could be a proviſion for 
no longer than the mother's life, ſubje& to 


the diſcretion of the truſtees. 


The Lord Keeper, after obſerving that the 
queſtion aroſe upon a deed very imperfectly 
and inaccurately penned; and was a queſtion 
of law ariſing upon a legal conveyance, a ſet- 
tlement executed and not on articles, or by 
way of truſt executory, divided the conſide- 
ration of it into two points 1ſt, The inten- 
tion of the parties to the deed—2dly. The 
legal operation and effect of it. 


As to the intention, he ſaid, that ſeemed 
clearer than the other queſtion. The ſettle- 
ment ſeemed to have been only with a view, of 
ſecuring a jointure tothe wife. The recital was 
for that purpoſe; and the uſes limited were 
agreeable to that intent; there was noconſider- 
ation had of the children, as againſt the huſ- 
band. He was to have the whole power, only 
ſubjeB to the wife's jointure ; the limitation of 
the whole was to the wife for her life (except 

as 


defined and diſtinguiſbed. 
as therein after excepted) and then comes the 
proviſo, that had been ſtated. The excep- 


tion was certainly intended toabridgethe wife, 


not abſolutely of a moiety, but in the event 
provided for, of /o much of the premiſes (not 
exceeding a moiety) as the truſtees in their 
diſcretion ſhould think fit. And according 
to the true conſtruction of that deed, the 
eldeſt ſon was never intended to have the 
whole proviſion — The huſband foreſaw the wife 
might marry again, and as the whole eſtate 
was limited to her in jointure for her life, 
his children by her might be wholly unpro- 
vided for; therefore, this was intended as 4 
proviſion for the maintenance of all the chil- 
dren, during the wife's life only. And the 
power of redemption in the huſband was co- 
extenſive ; for if he made a proviſion for ſuch 
child or children during his life, the wife 
was to have the whole eftate— That the huſ- 
band was ſtill to have a power over the whole 
eſtate, except as tothe wife's jointure. He 
had an eſtate tail given to him; which by a 
fine he might convert into a fee fimple, and 
turn the eſtate into money, and make a pro- 
viſion for his children in that way, if he 
pleaſed. 


The intention then being clear, the 24 
queſtion was, what was the legal operation of 
©» the 
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the deed ? It was admitted, it muſt be either 
a ſpringing uſe, or a contingent remainder ; 
which-ever it was, the conſequence was alſo 
admitted, if that was once known—That he 
did not know by what rule of law he could 
conſtrue that a ſpringing uſe; ſpringing uſes 
were introduced to anſwer the exigencies of 
mankind, in providing forall the contingencies 
in their families, in like manner as executory 
deviſes were allowed of; in order that after a 
departure with the whole fee, a new limita- 
tion of the fee might take place, upon a 
contingency to ariſe within a reaſonable com- 
paſs of time, and not within the danger of ' 
a perpetuity ; not that a fee could be limited 
upon a fee, but upon the contingency hap- 
pening, the former uſes were to give way. 
And he did not recollect any caſe, where a 
ſpringing uſe had been created in'the middle 
of other uſes, but always determined the firſt 
limitation of the fee, and diſplaced the firſt 
gift, and changed the uſes in favor of other 
perſons. And that it made no difference, 
whether the whole fee was given away at 
once, or in particular eſtates, and by way of 
remainders—That it was @ certain rule of law, 
that if ſuch a conſtruction could be put upon 4 
limitation, as it might take effeft by way of re- 
mainder, it ſhould never take place as a ſpring- 
ing uſe or executory deviſe—T hat the beſt con- 
ſtructien, he could put upon the limitation 
Was, 


defined and diſtinguiſbed. 

was, that of its being a contingent remain- 
der. And that the limitations ought to ſtand 
thus, viz. to huſband for life, remainder as 
to one moiety to the wife for life, remainder 
as to the other moiety, to the children dur- 
ing the wife's life, if they are left un- 
provided for; remainder as to this moiety to 
the wife for life, remainder of the whole to 
the heirs of the body of the huſband, re- 
mainder to the huſband and his heirs. Now 
if this eſtate was executed, he could give it 
no other conſtruction, than what a court of 
law would do; and he was of opinion, it 
was executed, and not an eſtate executory, 
remaining in the truſtees. That he muſt 
determine according to the legal operation of 
this deed; and as he thought it was a con- 
tingent remainder, the conſequencewas clear, 
that the fine had deſtroyed it, and that the 
plaintiff's bill muſt be diſmiſſed, 


In the laſt noticed caſe, we may obſerve, 
that the conſtruction of a contingent remain- 
der was immediately let in, by conſidering 
the eftate introduced by the proviſo, as an 
eſtate for the life of the wife actually inſerted 
in that very place, in the antecedent courſe 
of limitations, where the exception in the 
limitation to the wife left an opening for it; 
and where it was directed to take effect, 
upon the contingency expreſſed in the pro- 

viſo; 
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viſo; viz. immediately after the eſtate limited 
to the uſe of the huſband for his life. In 
which view, as it regularly followed an ante- 
cedent eſtate of freehold, and operated ro 
diveſt or determine no veſted intereſt, 
there was nothing to prevent its taking effect, 
as a meſne remainder, between the huſband's 
eftate for life, and the ulterior remainder to 
him in tail. And the Lord Keeper, reſorted 
to the rule I am now ſpeaking of, as of ſuffi- 
cient energy, to decide the point of view to 
be adopted, for his deciſion of the caſe. 


We may further recollect, that in the ſeveral 
later caſes of Dee v. Holmes and Goodtitle 
v. Billington conſidered in a former part of 
this eſſay, the fame rule was relied upon; in 
the latter of which, Lord Mansfield in the 
voice of the court, ſaid it was perfectly clear 
and ſettled, that where an eftate can take eo 
4 a remainder, it ſhall never be conſtrued an 


executory deviſe or ſpringing uſe. 


And in a till later caſe, cited in a former part 
of this eſſay, where a teſtator deviſed lands to 
his wife for life, remainder to E. his ſon for 
99 years, if he ſhould ſo long live, and after 
the deceaſes of the wife and E. his ſon, to the 
heirs of the body of the ſaid E., but not to 
deſcend entirely unto E's eldeſt fon ; but that 


E. might appoint the ſame to all his children 


living 


defined and diſtinguiſhed. 


living at his death, and in defaulr of appoint- 
ment, then to his ſons as tenants in common 
in tail, remainder to his daughters, remain; 
der over: the mother died in the life-time 
of E. the ſon; the queſtion was, whether the 
deviſe to the iſſue of E. was good by way of 
executory deviſe, or was a contingent remainder? 
If the former, the plaintiff in the cauſe 
was intitled to recover; bur if the latter, it 
was deſtroyed on the death of the tenant for 
life during E's life, for want of a particular 
eſtate to ſupport it. 


It was contended on behalf of the Maintif, 
that the caſe was an exception to the rule, 
that wherever a limitation can take place as a 
contingent remainder, it ſhall not take effect 
as an executory deviſe; for that rule did not 
extend to caſes like the principal one, where 
an intermediate eftate was interpoſed ; but only 
where the eſtate limited in contingency, was 
to take effect immediately on the determina- 
tion of the eſtate for life; that in thoſe caſes 
the remainders might take place, exactly in 
the order in which the teſtator ſuppoſed the 
events would happen; but there the limita- 
tion to Z's children could not, as a remainder, 
by poſſibility take place in the order pointed 
out by the will. For that limitation was 
created on a ſuppoſition, that the ſon would 


ſurvive the mother; but yet, as a remainder, 
it 
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it could only have taken place, in the event 
of the mother's ſurviving her ſon. The only 
way therefore of giving effect to the teſtator's 
intention, was, by conſidering it as an execu- 
tory deviſe. 


On the other ſide the general rule was re« 
lied upon as inflexible and applicable to the 
caſe.— And Lord Kenyon, Chief Juſtice, in 
delivering the opinion of the court ſaid, if ever 


there exiſted a rule reſpecting executory de- 


viſes, which had uniformly prevailed without 
any exception to the contrary, it was that which 
was laid down by Lord Hale in the caſe of 
Purefoy v. Rogers, that where a contingency 
is limited to depend on an eſtate of. freehold, 
which is capable of ſupporting a remainder, 
it ſhall never be conſtrued to be an executory 
deviſe, but a contingent remainder only and 


not otherwiſe. That the rule applied to, and 


muſt govern, the caſe before them. And 
he cited the caſe of Hopkins v. Hopkins ſtated 
in a future page of theſe ſheets, in which 
caſe it was expreſsly decided to be an execu- 
tory deviſe, on the ground of the death of 
the intended tenant for life in the teftator”s life 
time. That the point therefore had been too 
long ſettled to be now over- ruled. And the 
limitation to the iſſue of E. was accordingly 
decided to have been a contingent remain- 

der. 


From 


defined and diſtinguiſhed. 
From the laft noticed caſe, and that of 
Hopkins v. Hopkins therein referred to, it 
appears, that where the contingent eſtate may, 


in the nature of its original limitation take 


effect during, or by the ſime of the determi- 
nation of, the particular eſtate (ſuppoſing 
that particular eſtate to take place) the poſſi- 
bility or probability of its vf doing /o, in 
the common courſe of things, or from 
its relation to other limitations, interpoſed 
by the teſtator, will not take it out 
of the general rule, that denies the con- 
ſtruction of an executory deviſe, to a li- 
mitation, that may take eſſect as a re- 


But where a future intereſt without a pre- 
ceding eſtate, or a contingent intereſt unſup- 
ported by any preceding freehold, or any 
eſtate after a preceding veſted fee-fimple; is 
limited by deviſe; ſuch limitation, as it 
cannot be good as a remainder, may take 
effect as an executory deviſe, provided it falls 
within the limits which the law preſcribes, for 
the validity of ſuch executory eſtates ; of 
ſuch limits I ſhall treat hereafter, and in this 
place only adduce a few inſtances of the li- 
mitations I have mentioned, 


Thus, if one deviſe to the heir of J. S. Per Cur. 


after the death of J. S. it is good as an exe- 
cutory deviſe. —And where 4. deviſed lands 
Vol. II. C to 
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to B. in fee, to commence and take effect 
ſix months after the teſtator's death, it was a 
good executory deviſe; in theſe caſes we ob- 
ſerve a preceding eſtate was wanting. 


So where teſtator deviſed to truſtees for 
500 years, in truſt to pay an annuity to T. his 
eldeſt ſon for life, remainder to the eldeſt ſon 
of T. (who had no ſon at the teſtator's death), 
it was held good by way of executory deviſe 
there being no preceding eſtate of freehold 
to ſupport i it as a contingent remainder _ 


We find an early caſe where a deviſe to 
one and his heirs, upen condition he ſhould 
aſſure lands in ſuch place to the executors ; 
and, if he failed, then to the execurors and 
their heirs, was deemed to be a good ü 
deviſe to the executors. 


And afterwards in a caſe where a teſtator 
deviſed to B. his ſon and his heirs for ever, 
and if he died without iſſue living A. then A. 
to have thoſe lands rohim and his heirs forever; 
it was adjudged, that B. took a veſted fer- 
ſimple, and that the limitation over to A. was 
good as an executory deviſe, to take effect on 
As dying without iſſue in the liſe- time of A. 


And again, where a teſtator deviſed 
lands to his ſon B. in fee, and other lands 
to his ſon C. in fee, ſubject to a pro- 
viſo, that if either of his ſons ſhould die be- 

IB | fore 


defined and diftinzuiſbed. 


fore they ſhould be married, or before they | 


ſhould attain the age of 21 years, and with- 
out iſſue of their bodies, then he gave all the 
lands which he had given toſuch of his ſons 
that ſhould ſo die, &c. unto fuch of his ſaid 
two ſons as ſhould the other ſurvive; it 
was held that the ſons took in fee, ſubject to a 
limitation to the ſurvivor for life, in caſe of 


either dying unmarried, or under che age of 


21, without iſſoe. 


The three laſt caſes are inſtances of limĩta- 


tions after a preceding veſted fee ſimple. 


And even where there is a limitation after 
a deviſe in fee ſimple, though ſuch antece- 
dent deviſe in fee be nat veſted, but contin- 
gent; yet if the ulterior deviſe is limited ſo 
as to take effect in defeazance of the eſtate 
firſt deviſed, on an event /ub/equent to its be- 


coming veſted, it has been held to operate as 
an executory deviſe, 


Thus where a teſtator deviſed lands to his Gulliver v. 


wife for life, and after her death to ſuch 1 


+ all 


child as ſhe was then ſuppoſed to be enfient a, 


with, and to the heirs of ſuch child for ever, H 


provided that if ſuch child as ſhould happen 
to be born, ſhould die before the age of 21 
years, leaving no iſſue of its body, the re- 
verſion ſhould go over. The court held ir 

C 2 3 


7 


1606. 


20 


Vide 1. Wilſ. 


Executory Deviſes 


to be a deviſe to the wife, remainder to the 
child in contingency in fee, with a deviſe - 
over, which they held a good executory de- 
viſe, as it was to commence within 21 years 
after a life in being; and that if the contin- 
gency of a child never happened, then the laſt 
remainder was to take effect upon the death of 
the wife. And that the number of the con- 
tingencies were not material, if they were all 
to happen within a liſe in being, or a rea- 
ſonable time after. 8 2 


There is an obſervation of the reporter on 
the laſt noticed caſe, that the court uſed a 
difference of phraſeology, viz. executory and 
remainder, in reſpect to the ſame limitation; 
from whence it ſeemed to him uncertain, 
whether they determined it an executory de- 
viſe, or a contingent remainder, But I con- 
ceive this doubt would have been prevented 
by his adverting to the language of the 
court, when they ſaid it was good as an exe- 
eutory deviſe, as it was to commence within 
21 years after a life in being; and that the 
number of contingencies were not material, 
if they were to happen within alife in being, 
or areaſonable time after; neither of which 
circumſtances have any ſort of relation to a 
contingent remainder, or can be underſtood 
as applicable to the idea of it, | 


Upon 


defined and di ifinguifhed, 


Upda the ſame caſe we are further to ob- 
' ſerve, that although one of the contingen- 
cies on which the, ulterior deviſe was con- 
ſtrued to depend, viz. there being no child 
to take as ſuppoſed, muſt have been de- 
cided, immediately on the determination of 
the particular eſtate without the antecedent 
limitation in fee ever becoming veſted, and 
therefore ſuch deviſe would, had it depended 
on that event only, have been conſidered as 
a contingent remainder, equally with the al- 
ternative one to the child; yet, the other 
event, and that indeed on which the limi- 
tation over was expreſsly limited to take 
effect, viz. the death of the ſuppoſed child, 
under the age of 21 years, could not poſſi- 
bly happen till after the fee ſimple had ad u- 


ally veſted in ſuch child on its birth; in 


which caſe it clearly could not operate as a 
remainder, and therefore muſt have been 
void in its creation, if not allowed to enure 
as an executory deviſe. 


So indeed, where a particular eſtate of 
freehold is firſt deviſed, capable in its own 
nature of ſupporting a remainder, followed 
by a limitation not immediately connected 
with or commencing from its expiration ; as 


the latter limitation is incapable of taking 


effect as a remainder, there ſeems to be no 
obſtacle to its validity as an executory de- 
C 3 viſe, 


22 Executary Deviſes 


viſe, if confined to the requiſite limits of 
time, | | | 


Vide Plowd. Therefore, although inthecaſe of a leaſe for 
life to A. and that after the death of A. and 
one day after, the land ſhall remain to B. for 
life, it ſeems that the limitation to B. is void 
as a remainder, becauſe not to take effect 
immediately upon the determination of the 
firſt eftate : yet, in the caſe of a ſimilar li- 
mitation by will, there appears to be no 
ground for denying effect to ſuch ulterior li- 
mitation as an executory deviſe, This con- 
cluſion, 1 conceive, flows from the principle 
on which lord Nettingham proceeded in the 
duke of Norfolk's caſe, noticed in the ſequel 
of theſe ſheets; which, with the concurrent 
ſtream of all the caſes and authorities rela- 
tive to this point, appear to warrant our ge- 
neral concluſion, in reſpect to the conſtruction 
of executory deviſes; that, notwithſtanding 
the will may give a preceding eſtate of free- 
hold, capable in 7ts own nature of ſupport- 
ing a contingent remainder ; yet, if an ul- 
terior limitation wants that connection with, 
or relation 10 it, which is requiſite to conſti- 
tute it a remainder, it may take effect as an 
executory deviſe, if contined to the limits 
preſcribed by law for eſtates of that future 
deſcription, | | 


26. 
Raym. 144 
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Executory 


defined and diſtinguiſhed. 


Executory deviſes have generally been dif- 
tinguiſhed into three kinds; two relative to 
real, and the third to per/onal eſtate only. 
The firſt ſort in this diſtribution, is, where the 
deviſor departs with his whole fee-ſimple, 
but upon fome contingency quahfies that 
diſpoſition, and limits an eſtate on that con- 
ringency ; of this the above cited cafe of 
Pells v. Brown is an inſtance. So where a 
teſtator deviſed lands to his wife for life, 
mainder to C. his ſecond ſon in fee, pro- 
vided if D. his third fon, ſhould within three 
months after the wife's death pay gool. to 
C. his executors, &c. then he deviſed the 
lands to D. and his heirs; an was an eze- 
cutory deviſe to D. | 


Under the ſame deſcription we may rank 
the caſe of Gulliver v. Wickett above cited, 
and others of the ſame kind, where, though 
the fee is not immediately diſpoſed of, yer 
it is made defeaſible after a contingent diſ- 
poſition of it has taken efe2. 


The ſecond fort of executory deviſes, un- 
der the ſame general diſtribution, is, where 
the deviſor gives a future eſtate to ariſe upon 
a contingency, but does not depart with the 
fee at preſent; as a deviſe to the firit ſon or 
the heir of J. S. when he ſhall have one; or 

C4 a deviſe 


8 


1 Salk, 229. 


re- 10 Mod. 420. 


Marks v. 
Marks. 


1 Salk, 229. 


Raym. 83. 


Vide Clarke 
©. Smith, ſu- 


pra 302. 


Pay's Caſe, 
Cro. Eliz. 
$78: 


Executory Deviſes 
a deviſe to the daughter of B. who ſhall 


marry ſuch a one within fifteen years. + 


But it is evident the laſt deſcription does 
not properly, compriſe thoſe caſes, where the 
future eſtate is ot contingent, but limited in 
an event certain; or where, though the teſ- 
tator departs with an immediate eſtate of 
freehold, yet the ulterior limitation is not fo 
connected with it, as to be capable of effect 
as a remainder. , To comprehend ſuch caſes 
in the above branches of diſtribution, 
the terms. of the laſt deſcription, may be ex- 
tended, by ſaying ; the ſecond ſort of execu- 
rory deviſe is, where the deviſor, without 
departing with the immediate fee, . gives a 
future eſtate to ariſe either upon a contin- 


' gency, or at a period certain, unpreceded by, 


or not having the requiſite connection with 
any immediate freehold, to give it effect as 
a remainder. 


The caſe of a deviſe to one, to take effect 
ſix months after the teſtator's deceaſe, is an 
inſtance of the firſt claſs admitted inte this 
extended deſcription, And ſo where one de- 
viſed lands to F.S. for fiveyears from Michael- 

mas then next enſuing, theremainder to C. and 
his heirs, and died before Michaelmas, the li- 
mitation to C. was held good, although a | 

| frechold 


defined and diſtinguiſbedl. 


freehold cannot be in expectancy; for that 
in caſe of a deviſe, the freehold in the mean 
time ſhould deſcend to the heir and veſt in 
him; which reaſon proves the limitation was 
allowed to operate as an executory deviſe, 
though in the ICT: it is inaccurately called 
a remainder. N 


Again, where one deviſed lands to his wife, 
till his ſon ſhould come to his age of 21 
years, and then that his ſon ſhould have the 
land to him and his heirs; and if he ſhould 
die without iffue before his ſaid age, then to 
his daughter, this was held a good executory 


deviſe to the daughter. In which caſe it is 


obſervable, that the firſt deviſe of the fee was 
to the ſon, who was the heir; and therefore, 
under the doctrine in Borafton's caſe, the ſon 
taking the vefted fee would ſtill have taken 
by deſcent, and not by the deviſe, ſo that the 
immediate fee muſt be conſidered as undiſ- 
poſed of by. the will, But if ſuch a deviſe 


Palm. I 


1855 and 
vide Thruft- 
out v. Den 


ny, infra, 


had been to a ſtranger, inſtead of the heir, 


then under the application of the doctrine I 


have juſt, allyuded to, the caſe would have 


fallen properly under the firſt diviſion of ex- 
ecutory deviſes, where the fee is diſpoſed of 
in the firſt instance. ens 
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pl. 13. 
Cro. Car. 


346. 


{ae . Exeeutory Devifes. 


day (or any other ſuppoſed period, not ex- 
ceeding 21 years we may ſuppoſe) next en- 
ſuing his deceaſe, then over to another, may 
be adduced as an inſtance of the call, for the 
latter part of the extent, to which I have 
opened the ſecond branch of the general 
diſtribution of executory deviſes. | 


The third fort of executory deviſes, com- 
priling all that relates to chattels, is where a 
term for years, or any per hnal eſtate, is de- 
viſed (more properly bequeathed) to one for 
life, or otherwiſe ; and after the deceafe of 
the deviſee or legatee for life, or ſome other 
contingency or period, is given over to 
ſomebody elſe. Such ulterior limitation 
was void at common law, and the whole 
property veſted in the perfon to whom it was 
limited for life; though there was indeed 
a diſtinction taken between a deviſe (or ra- 
ther bequeſt) of the ne of a perſonal thing, 
and of the thing itſelf. Thus where the will 
was, that A. ſhould v/e ſuch a thing during 
his life, and afterwards that B. ſhould have 
ir, the limitation over was agreed to be 
good; but if the firft diſpoſition had been 
of the thing itſelf to one for life, and after to 
another, then the deviſe over would have 
been void. But the doctrine has gradually ob- 


rained, and is now ſettled, that ſuch limitations 


over*in a Wi}, or by way of iruf, are good. 
| | Thus 


defined and diſtinguiſbed. 


Thus where a teſtator poſſeſſed of a farm, 
&o, for the term of 30 years, deviſed: his 
leaſe of the farm, &c. and all -the years 
therein to come to B. after the death of M. 
the teſtator's wife, &c. and ia the mean 
time his will and meaning was, that his 
wife ſhould have the uſe, occupation of the 
farm, &c. during her natural life, &c. It 
was contended that the deviſe to B. after the 
death of the teſtator's wife, was void ; for 
that the deviſe thereof to her during her life, 
gave her the whole term. But after repeat- 
ed debates and arguments on the caſe, rhree 
Judges held that B. took it not by way of re- 
mainder, but by way of execulery deviſe. As 
if the teſtator had deviſed, that after his ſon 
had paid ſuch a /um to his executors, that 
he ſhould have his term ; or that after the 


death of A. that B. ſhould have the term; 


or that after his ſon ſhould return from be- 
yond ſeas, or that A. ſhould die, that he 
ſhould have it; in all which caſes, and other 
like, upon the condition. or contingent per- 
formed, the deviſe was good; and in the 
mean time the teſtator might diſpoſe of it. 
And therefore in judgment of Jaw, ut res 
magis valeat, the executory deviſe ſhould 
precede, and the diſpoſition of the leaſe, till 
the contingency happened, ſhauld be ſub- 
ſequent; as if the teſtator had deviſed, 
that if his wife died within the term, then B. 

ſhould 
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8 Rep. 95. 
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Executory Deviſes 
ſhould have the reſidue of the term, and then 
further deviſed it tohis wife for herlife. And 
that there was no difference between a de- 
viſe of the term for life, remainder over, and 
a deviſe of the land, or the Teaſe or farm, or 
uſe, or occupation, or profits of the land. 


In the above caſe we obſerve, the court re- 
ſorted to the grounds of the deviſe of the 
term, upon a contingency or condition being 
good, and the ability of the teſtator to diſ- 
poſe of it in the mean time; and conſidered 
the deviſe over, after the death of the wife, 
as /uch a contingency. The nature of the de- 
viſe in that caſe, accorded with this view of 
its effect, in the circumſtance of the deviſe to 
B. expreſsly preceding the intermediate bequeſt 


of the w/e and occupation to the wife. But 


the court, in their general conſtructive tranſ- 
poſition of the life eſtate, and the limitation 
over, in conſidering the latter as a deviſe on 
the contingency of the deviſee for life dy- 
ing during the term, and preceding t 
former as an intermediate diſpoſition till 
the contingency happened, abſtrated from 
regard to the particular circumſtances of 
that caſe, adopted a rule of conſtruction 
equally applicable to all cafes of a limita- 
tton of a term to one for life, and afterwards 
to another. And accordingly, in a ſubſequent 
caſe, where a teſtator being poſſeſſed of a 

meſſuage, 


defined and ditinguiſhed. 


meſſuage, &c. for a term of 500 years, de- Lampett's 


viſed the meſſuage, &c. to his father for the, 
term of his natural life, and after his de- 
ceaſe, the remainder to his own ſiſter, and 
the heir of her body: upon the queſ- 


tion, whether the executory deviſe, after the 


death, &c. was good, when the ferm it/elf, 
and not the «/e or occupation of it, was deviſed. 
to the firſt deviſee for life, &c. and after- 
wards to others, it was reſolved, that in ſuch 
caſe alſo the executory deviſe was good. 


In both the above caſes, the deviſe over 
was to a perſon in eſſe, and aſcertained. But 
the principle upon which the deciſions pro- 
ceeded, had no relation at all to that cir- 
cumſtance ; and therefore we find the ſame 
doctrine holds in caſes, where the ulterior, 
deviſee is not in eſſe, or not aſcertained. 


Thus where a termor for years deviſed the 
term to his wife for eighteen years, and af- 
ter to his eldeſt ſon for life, and after to the 
eldeſt iſſue male of that ſon for life ; though 
the ſon had not any iſſue male at the time of 
the deviſe and death of the teſtator, yet it 
was held that if he had had iſſue male at his 
death, ſuch iſſue male ſhould have had it, as 
an executory deviſe ; for that notwithſtanding 


its being a contingency upon a contingency, . 
and the iſſue not being in ee, at the time of 


ral 


29 


Caſe, 
10 Rep. 46. 


Cotton v. 
Heath, 

1 Roll. Abr. 
612. 

1 Eq. Abr. 
191. 


Errateh Dehn: 

the deviſe, yet inaſmuch as it is limited to 
the ſon but for life, it was good, and all one 
wan Manning caſe, | 


, 


Vide 1 And. And fo if A. poſſeſſed of a term deviſes it 
60, 61, and to B. his wife for life, and after her death to 
x — Abe. his children unpreferred, and after B. dies, 
it has been held that C. then being the only 
daughter of A. ſhould have it; for that an 
executory deviſe, which hath a dependance 
on the firſt deviſe, may be made to a perſon 


uncertain. 


The caſes I have adduced are ſufficient 
to ſhew, the law to be now ſettled, that 
timirations over of chattels real, after a de- 


viſe to one for life, are good as ener 
deviſes. 


FI 


And that, in equity, the like doctrine ex- 
tends tochattels perſonal, will be equally evi- 
dent from the few following cafes; in which 
that ſpecies of property was the ſubject of 
the limitation on which the queſtion aroſe. 


There is an early caſe of a deviſe of 5000. 
—A Cal. to the teſtator's daughter ; and if ſhe died 
before 30 years of age unmarried, then over. 
She received the money, and died before the 
time; and it was reſolved in equity, that her 
executor was chargeable as poſſeſſed in truſt 
for 
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deſned and diſtinguiſbed. 


for the legatees over. This indeed was not 
the caſe of a deviſe to one for life, or a par- 
ticular period, and afterwards to another; 
but a conditional net diſpofition of the pro» 
e a particular contingeney. 


But! in another caſe, a reſtator gave the uſe 
of all his ſeveral paintings, and books of 
prints, his colours, collection of medals, &c. 
to his wife, during the term ber natural 
life; and his will was, that if ſhe were with 
child, of a ſon, that then after her deceaſe 
the ſaid paintings, & c. ſhould be left, re- 
main, and come to that ſon; but if ſhe were 
not with child of a ſon, or if ſuch ſon ſhould 
die without iſſue male of his body, then all 
the ſaid paintings, & c. aſter the deceaſe of 
his wife, and the death of ſuch ſon as his 
wife was then with child of, ſhould come and 
remain to the uſe of T. of which his will 
was, that the ſaid T. ſhould have tbe v/e only 
during his life, and that he ſhould leave 
them to FV. his ſon, &c. T. died in the tef- 
tator's life-time, and the teſtator's wife . was 
not with child of a ſon; and on its being 
inſiſted that the limitation of the things to 
FV. was void: by the common law. The 
Lord Keeper, and the judges, were clearly 
of opinion, that J. dying in the life · time of 
the teſtator, and the teſtator's wife not being 
with child of a ſon, the deviſe to V. was 

| an 


Vachel v. 
Vachel, 1 
Chanc. Cal. 


129% 


Catchmay v. 
Nichols, 1 
P. W. 6. in 
f 5 Note. 


- Executory Deviſes 
an abſolute deviſe, and good in law; and that 
the widow ought to have the uſe of the ſaid 
paintings, &c. during her life. This we ſee 
was a limitation to a perſon upon a contin- 
gency, after an immediate uſe for life to one, 


followed by a contingent limitation to ano- 


ther (which, had it taken effect, would have 
carried the abſolute property) and alſo after an 
alternative limitation for the uſe of a third 
perſon for life. But ſtill this was only a 
bequeſt of the 2% of the things for life, &c. 
and in that reſpect might be referred to the 
diſtinction between a bequeſt of the © we of 

the thing, and of the thing . | 
But it was not long after the laſt cited Iba, 
that another occurred, wherein the diſtinc- 
tion between the deviſe of the uſe, and of 
the perſonal thing itſelf, ſeems to have met 
with a conſiderable degree of modification: 
It was where a teſtatrix bequeathed her whole 
eſtate, conſiſting of perſonal things, to her 
ſiſter C. (who ſhe made executrix) during 
the term of her natural life; and after her 
deceaſe her will was, that 400 J. ſhould be 
given to the daughters of D. And upon its 
being inſiſted that it was a void devife, be- 
ing the remainder of a per/onal thing after the 
death of another, to whom the ſame was 
given before ; the judge to whoſe opinion it 
was firſt referred, and afterwards the Maſter 
2 of 


defined and diſtinguiſbed. 


of the rolls, and ultimately the Lord Keep- 


er, all concurred in opinion, that the ſaid 
daughters ovght to be relieved for the 
ſeveral legacies given them by the will, and 
for which the ſaid C. was in nature only of 
a truſtee to be paid after her death. 


And ſo where the teſtator gave the Lady 
T. for life, the caſtle of T. Sc. with the 
goods and furniture in the caſtle, &c. and 
deſired that the goods and furniture might 
be preſerved for the heir, Sc. and ap- 
pointed her executrix; it was decreed that 
ſhe ſhould have the / of the goods 
for her life, and that they ſhould after- 
wards go over according to the will. 


In the laſt mentioned caſes, we may in- 
deed obſerve, that the legatee for life was 
the executrix, and as ſuch held to be a 
truſtee in reſpet of the limitation over; 
and therefore the old diſtinction, between 
the u/e of the thing and the thing it/elf, 
might not be conſidered, as completely 
abandoned, on account of her taking the 
thing itſelf as executrix; and the uſe only 
conſtructively as legatee for life. But ſubſe- 
quent deciſions have removed that diſtinc- 
tion intirely. 


Thus in a caſe in 16953, we find it 
laid down as then clearly ſettled, that 
Vor. II. D upon 
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upon a deviſe of goods to A. for life, with 
remainder after his deceaſe to B., that it 
was a good deviſe to B. and that he might 
exhibit a bill agaiaſt A., to compel him 
to give ſecurity, that the goods ſhould be 
forth-coming at his deceaſe ; and that it 
was all one whether the goods or the uſe of 
the good; were deviſed for life. 


And in another cafe, which was the ſub- 
jet of conſiderable debate, where a teſta- 
tor deviſed his houſhold goods, &c. to his 
wife for her life, and after her death to 
H. having made P. his executor ; upon a 
bill filed by H. againſt the widow and 


-executor, to have an inventory of the. goods, 


and that the widow ſhould give ſecurity 
for their being forth-coming at her death, 
Lord Keeper Somers, after argument, and 
taking time to conſider of it, and on the 
ſtrength of the late precedents, which had 
conſtrued the 2% of the thing and not the 


thing itſelf to paſs, held the deviſe over to 
be good. 


Since that caſe, the diſtinction between 
the bequeſt of the a/c of a perſonal thing, 


and of the thing i//e/f to any one for life, 


Sc. has been completely laid, in the con- 
ſtructive operation of ſuch a limited gift, 


to intitle the reſtricted legatee, only to the 


1e of the thing for the period expreſſed. 
We 


defined and diftinguiſhed. 


We may recollect its having been ſaid, that 
in caſe of a bequeſt of goods ro one for 
life, with remainder over, the legatee for 
life was compellable in equity, to give 
ſecurity for the goods being forth-coming 
at his deceaſe; and accordingly in the 
above cited caſes of Vacbel v. Vacbel, and 
Hyde v. Paratt, the bills appear to have 
prayed ſuch ſecurity, and this it ſeems 
was the old rule of the court. But the 
later practice is for an inventory to be 
ſigned by the deviſee for life, &c. to be 
depoſited with the Maſter for the benefit 
of all the parties : which Lord Thurlow in a 
late caſe obſerved was more equal juſtice ; 
as there ought to be danger in . to 
require ſecurity. 


Whilſt Jam ſpeaking of the application 
of the doctrine of Executory Deviſes, to 
chattels perſonal, as houſhold furniture, Sc. 
it may not be thought digreſſive from the 
ſubject, to notice ſome circumſtances, rela- 
tive to the degree or quality of the pro- 
perty, acquired by the perſons taking the 
limited or reſtricted intereſt for life, &c. in 
ſuch chattels, under ſuch :famentary diſpo- 
fitions, or under limitations of #rufts, which 
it ſeems are analogous in effect. 
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It has been held that a deviſe from a 
huſband to his wife of the uſe of houſhold 
gaods, furniture, plate, jewels, linen, &c. 
for life or widowhood, and afterwards to 
children and grand-children, did not bar 
the wife of her paraphernalia; and that ſhe 
might under ſuch a deviſe, uſe the goods 
in her own or any other perſon's bouſe, alone 


or promiſcuouſly with other goods, or might 


let them out to hire. 


In the laſt caſe, it does not appear that 
the goods and furniture were annexed as 
heir looms, to go along, or be enjoyed with 
any houſe; ſuch an annexation of them tothe 
poſſeſſion of any particular dwelling houſe, 
might probably, have excluded the liberty 
of uſing or letting them to hire, ſeparately, 
or otherwiſe than with the houſe on which 
the limitation of the goods was ſo attendant; 
though I apprehend they might have been 
let with the houſe itſelf. 


Thus in a caſe where Lord Montfort, upon 
and in conſideration of marriage and a mar- 
riage portion, ſettled his real eſtate together 
with his houſhold goods in his houſe (parti- 
cularized ina ſchedule annexed to the fettle- 
ment,) to truſtees for himſelf for life, re- 

maindeæ 


defined and diſtinguiſhed. * 


mainder to his intended wife for life, re- 
mainder to the ſons of the marriage in 
ſtrict ſettlement. Lord M. after the mar- 
riage, continued in poſſeſſion of the goods; 
after which, a creditor took the goods in 
execution upon a judgment; and upon 
an action of trover brought by the truſtees 
under the marriage ſettlement; Lord Mans- 
field obſerved, it was a ſettlement very com- 
mon in great families: in wills of great 
eſtates, nothing was ſo frequent as deviſes 
of part of the perſonal eſtate to go as 
heir looms; ſo in marriage ſettlements, it 
was very common for libraries and plate to 
be ſo ſettled, and for chattels and leaſes to 
go along with the land, If the huſband 
grew extravagant, there never was an idea 
that theſe could afrerwards be overturned ; 
if that court were to determine they ſhould, 
the parties would reſort to chancery ; it was 
a part of the truſt that the goods ſhould 
continue in the houſe; and for a very. ob- 
vious reaſon, becauſe the furniture of one 
houſe would not ſuit another, and it was 
the buſineſs of the truſtees to ſee the goods 
were not removed ; the creditors had no 
right to take the goods themſelves; the 
poſſeſſion of them belonged to the truſtees, 
and the abſolute property of them was then 
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veſted in the eldeſt ſon, and they were to 
be kept in the houſe for his benefit.“ 


But though it was held that the poſſeſſion 
of the goods, was connected with that of the 
houſe under the truſts; yet it was admitted 
that Lord M. might have let them both to+ 
gether. For Lord Mangfeld obſerved, that 


if Lord M. had let his houſe with the furni- 


ture, reſerving one rent for the houſe and 
another for the furniture; or if the rent could 
be apportioned, the creditors would be in- 
titled to the rent, though they had no right 
to take the goods themſelves. 


There was a further ground of debate in 
that caſe, not immediately connected with 
the doctrine I am treating of, namely, Lord 
M's being in debt at the time of the ſettle- 
ment, from which it was inferred, that the 
ſettlement was fraudulent, and the conti- 
nuance of poſſeſſion by Lord M. a ſtrong 
evidence of intention to deceive creditors, 
But Lord Mansfeld obſerved, that the ſettle- 


There having been a ſale of part of the goods in 
this caſe, thoſe which had not been ſold were ordered to 
be delivered ſpecifically; and a value was ordered to be 
put on thoſe which had been fold, to be paid by the cre- 
ditors who had taken them in execution, and the amount 
to be veſted in government ſecurities upon the truſts of 
the ſettlement, the intereſt to be paid to the faid creditors 
during Lord Ms life. 


ment 


defined and diftinguiſhed. 
ment being made {the lady being a ward ot 


the court) under a treaty with the court of 


chancery, and approved of by the Maſter, was 
a bond fide tranſaction; and that the poſſeſſion 
of Lord M. was not fraudulent; becauſe it was 
in purſuance and execution of the truſt: it was 
no contrivance to defeat creditors, but 
meant as a proviſion for the lady, if ſhe ſur- 
vived, and heir-looms for the eldeſt fon; 
that although ſuch ſettlements were fre- 
quent, no caſe had been cited to ſhew they 
were fraudulent. 


How common (ſaid Lord Mansfeld) were 
ſettlements of chattels and money in the 
ſtocks, and could there be a doubt but they 
were good? Yet the creditors would be in- 
titled to the dividends during the intereſt of 
the debtor, That there was clearly no in- 
tention to defraud, and there was a good 
conſideration; therefore he was of opinion it 
could not be left to the jury to fiad the ſet- 
tlement fraudulent, merely becauſe they were 
creditors, 


And where Lord Foley deviſed certain 
eſtates including his houſe called . to truſ- 
tees for a term of 99 years, and ſubject 
thereto to his ſon 7. for life, remainder to his 
firſt and other ſons in ſtrict ſettlement, with 


remainders over; and bequeathed “ all the 
D4 ſtandards, 
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ſtandards, fixtures, houſhold goods, imple- 
ments of houſhould furniture and pictures, 
gold and filver plate, china, porcelain, c. 
which ſhould be in the ſeveral capital meſ- 
ſuages called S. V. and F. to be held and 
enjoyed by the ſeveral perſons, who from 
time to time ſhould ſucceſſively and reſpec- 
tively be intitled to the uſe and poſſeſſion of 
the ſame houſes reſpectively, as and in the 
nature of heir-looms, and to be annexed to 
and go along with ſuch houſes reſpectively 
for ever.” Upon the teſtator's deceaſe, the 
tzuſtees, who were alſo executors of the will, 
permitted the eldeſt ſon and his wife to oc- 
cupy the houſe called F. (included in the 
above ſtated deviſe) and uſe the wine, linen 
and china which was in it at the teſtator's 
deceaſe. And upon thoſe articles being 
taken in execution, at the ſuit of a creditor 
of the ſon, the ſaid truſtees and executors, 
after having demanded them, brought an 
action of trover, and had a verdict for the 
amount of the articles ſo taken in execution, 


In the cafe of Lord Montfor?'s ſettlement, 
we are to obſerve, that the /egal title to the 
goods was clearly and indiſputably veſted in 
the truſtees; conſequently they having the 
legal right to the poſſeſſion, the legal re- 
medy for recovering thereof reſided in them. 
But in the caſe under Lord Foley's will, 


it 


defined and diſtinguiſhed. 


it ſeems to be queſtionable, Whether the 
legal eftate in the china or linen reſided in 
the truſtees and executors at all, after their 
aſſent to the poſſeſſion thereof by the ceſtui 
que vie. For unleſs thoſe articles legally 
veſted in them, under the ulterior bequeſt 
thereof to the ſeveral perſons who from time 
to time ſhould ſucceſſtvely and reſpect.vely be in- 
titled to the uſe and poſſeſſion of the houſes 
reſpectively, Sc. the legal tate could only. 
veſt in them as executers; and then it might 
ſcem, that their conſent /o the poſſeſſion by the 
firſt ceſtui que vie as legatee thereof, deveſted 
them of the legal eſtate, and put it in the 
legatees under that clauſe, according to their 
reſpective intereſts therein under the will. 
This obſervation, at leaſt, applies to the linen 
and china, however the executors might have 
retained the legal title to the wine in that 
chara#ter, it not being compriſed in the 
beir-loom clauſe. And as to the linen and 
china, there ſeems ſtrong reaſon to con- 
clude, that if the legal remedy had failed, 
on the ground I have mentioned, the lega- 
tees in remainder, might have found an al- 
ternative one, in a court of equity ; accord- 
ing to the arguments and inclination of the 
Court, in another caſe under the ſame will ; 
which in the firſt ſtage of ir, was the ſubje& 
of a diſcuſſion, relative to the nature of that 
ſort of executory intereſts, now under con- 


ſideration. 
Lord 
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Lord Foley, had by his ſaid will, deviſed . 
the houſe called S. to E. his ſecond ſon for 
life, remainder to E's firſt and other ſons 
in ſtrict ſettlement, remainder to 4. for 
life, remainder to his firſt and other ſons 
in ſtrict ſettlement. The clauſe 1 have no- 
ticed in the laſt cafe, reſpecting the furni- 
ture, plate, Sc. after what I have before 
ſtared of it as material to the point in that 
caſe, proceeded with ſaying, “ That the teſ- 
tator's will and intention was, that one of 
the ſervices of table plate late belonging to 
to L, F. ſhould go to and be enjoyed by the 
poſſeſſor of V. and the other by the poſſeſſor 
of S. for the time being.” The fon E. was 
permitted by the executors to take poſſeſſion 
of the ſervice of plate at S. which he re- 
moved to his houſe in town, where it was 
taken in execution on a judgment; where- 
upon a bill was filed by A. and his firſt ſon 
(E. having then no ſon) praving that the 
plate might be reſtored to the houſe at S. 
and that E. might give an inventory and ſe- 
curity for its preſervation. It was contended 
for the plaintiffs, that the property in the plate 
veſted inthe executors, but thaton their aſſent 
the legacy veſted in E. the firſt taker for life, 
and of courſe was taken out of the execu- 
tors. That though E, had ſuch a veſted pro- 


perty, it was qualified; and not ſuch a right as 


could ſubje the plate to an execution for 
his debt ; for there were ſubſequent rights to 
the 


defined and diſtinguiſhed. 


the plate in ſpecie: yet they were not ſuch 
as to intitle their owners to bring actions at 


law. The executors and remainder-man 
muſt therefore come into a court of equity 


for their remedy; which was the proper ju- 


riſdiction where parties were intitled to the 
property in ſpecie. On the other hand it 
was contended, that as E. had the uſe of the 
goods for life, his creditors were intitled to 
that uſe, which was of itſelf of conſiderable 
value, conſidering the rate of payment for 
the uſe of plate. 


The Chancellor held, that if the property 
had been in the truſtees, any one, however 
remotely intereſted, might have come to that 
court, to compel them to aſſert their legal 
property; but he was at a loſs how to make 
E. a truſtee, for he ſeemed to have both the 
legal and equitable property. That if an ac- 
count had been taken, the goods ſhould 
have been delivered to the firſt caker, and 
an inventory would have been taken of them; 
the uſe of which would be, that it would 
make the firſt taker liable, when the remain- 
der ſhould take place. That the goods were 
to be held and enjoyed by the perſons who 
ſhould have the houſes reſpectively; one ſet 
of plate to go to, and be enjoyed by the poſ- 
ſeſſor of S. for the time being. That if the 


creditors obtained the plate, they muſt fuc- 
ceed 
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ceed in applying it, differently from the teſ- 
tator's intention. That it was clear, that the 
creditor of a truſtee, taking the goods in 
execution, would have himfelf been con- 
verted into a truſtee. If a truſtee had him- 
ſelf the uſe of a ſpecific chattel during his 
life, the equitable property would bind the 
legal. When the executors deliver the chat- 
tel, it veſts in the taker for life, and the 
eſtate of the executor is diveſted. That here 
the legal intereſt was in E. and the ſubſe- 
quent intereſts were legal intereſts, to be 
carried into execution when they aroſe. That 
he might have let this property together with 
the bouſe. And if the court could take it 
away, it was intitling the perſons having 


the future claims, co take from him the 2. 


contrary to the teſtator's intention. That 
the difficulty aroſe from hence, that the 
teſtator, inſtead of veſting the property in 
truſtees, had veſted it in E. ſubje& to the 
ſpringing uſes. That there was a ſtrong 
principle of juſtice, for preſerving the goods 
for the benefit of the perſons intitled, if the 
court could ſo ſecure them. 


The Chancellor afterwards diſmiſſed the 
bill in the above cauſe upon another point; 
which I ſhall have occaſion to treat of in a 
future page of theſe ſheets. 


His 


d:fined and diſtinguiſhed. 


His Lordſhip, in the argument I have been 
noticing, put the caſe, of a bequeſt of a chat- 
tel intereſt to one for life, remainder to 
another in tail, that the ulterior deviſee 
might come to the court to prevent the de- 
firution of the ſubjeF. This caſe we may 
obſerve, as well as the common inſtance, of 
truſtees for preſerving contingent remain- 
ders, being allowed to obtain an injunRion 
from waſte, againſt tenant for life of the le- 
gal eſtate, ſeems to warrant the interpoſition 
of the court, for the benefir of the perſons 
intitled after a temporary antecedent inte- 
reſt in the firſt taker, where the ie of 
the property itſelf is at fake; notwithſtand- 
ing the intereſt of ſuch firſt raker, be cloath- 
ed with the legal eſtate. Some cther cafes 
might be put in ſupport of the ſame con- 
cluſion. But will it not be ſufficient for the 
preſent purpoſe, to conſider, that execu- 
tory diſpoſitions of chattels geiſonal, appear 
to have been originally founded in, and till 
reſt on the dottrine and interpoſition of a 
court of equity ? For if ſo, where can be 
the obſtacle to that court's interfering in the 
regulation of intereſts, created by and de- 
pendant on its own juriſdiition ? 


In chattels real, the lat has long recog- 
nized and adopted, the div//en of intereſts, 
between the deviſce for life, and thoſe in 

remains 
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remainder; as appears by Manning's and 
Lampet's caſes before cited. And thence aroſe 
a legal remedy, for the ſpecific ſubje& of the 
deviſe, to the perſons in remainder, as their 


executory intereſts came into. poſſeſſion; 


wherever the diſpoſition operated on the 4e- 
gal eſtate, without the medium of a truſt. 


But in reſpect to chattels perſonal, the 
diviſion of the intereſt, between the tenant 
for life, and thoſe to whom they are limited 
over, ſeems yet to be a matter of equitable 
cognizance, reſting upon the execution of a 
court of equity in ſpecie, at the determi- 
nation of the prior, and commencement of 
the ulterior intereſts. But ſuch a \/pecific 


' apportionment and execution of the rights of 


the parties intitled, would be fruſtrated, if 
the court could not ſecure the /pecific chattels 
themſelves, in the mean time, againſt the diſ- 
poſition of the firſt taker, and all claiming 
through or under him, beyond the extent of 
his limited intereſt therein. 


It ſhould therefore ſeem, that the inte: eſt 
of the firſt taker, may be well conſidered, 
liableto the interpoſition of a court of equity, 
for preventing his diſpoſition or deſtruction 
of the thing itſelf, and preſerving it for the 
benefit of thoſe intitled after him, accord- 


ing to their reſpective future intereſts there- 
in; 


. 


fined and diſtinguiſhed. 


in; to which they have as full and decided a 


title under the will, as he has to his immediate 
preceding intereſt in the ſame ſubject. And as 
to the objection, of ſuch an interpoſition, in- 


titling the future claimants, to take from the 


firſt, the legal intereſt given him by the teſ- 
tator, it may be obſerved ; that to permit 
him or any claiming through him, to diſpoſe 
of, or deſtroy that ſubject, would be no leſs 
a deviation from the teftator's intention, in re- 
ſpect to thoſe in remainder, than the court's 
interpoſition and reſttiction of his poſſeſſory 
right, for the preſervation of the intereſts 


deſigned for the ulterior legatees, could poſ- 


ſibly be, in reſpect to the uſufructuary inte- 
reſt for life intended him. 


In ſuch caſes, if the firſt taker does not 
acquire the whole legal intereſt, upon the 
delivery from the executors, where is the 
obitacle to conſidering him as acquiring 
only a right to the uſe or occupation, accord- 
ing to the limited duration of his intereſt 


therein ; and that the executor ſhould retain 


the abſolute property in ru for him and 
the legatees over; ſo as to preſerve the right 
of ſuch ulterior legatees to the poſſeſſion, 


when their intereſts are to commence ? Or 
if the whole legal intereſt be acquired from 
the executors, on their aſſent to the poſſeſſion 
of the firſt taker ; why may not be be con- 

hdered 
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Hoare v. 
Parker. 
2 Durn ford 


and Eaſt 376. 
ſo neither can he pawn them, ſo as to bind 
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fidered as taking it in truſt for the vlteriof 
legatees, ſubje to his own anterior beneficial 
intereſt therein? Either of theſe conſtructions, 
would clearly warrant the interpoſition of the 
court, even in caſes where the diſpoſition was 
immediate, and unattended with any expre/s 


truſt, as that of Foley v. Burrell. And 


we may remember that the above cited 
caſes of Catchmay v. Nichols, and Shirly 
v. Ferrers, where the firſt taker being execu- 


trix was held in the nature of a truftee for 


the legatees over, and that of Hyde v. Par- 
ratt where the / only and not the thing 
itſelf, was held to paſs when the firſt deviſe 


was for a limited time, all avowedly treated 


the firft taker in the plain light, of 83 
que truſt only. 


As the tenant for life of chattels perſonal, 
cannot ſubject them to the demands of cre- 


ditors, beyond his own life intereſt therein; 


thoſe intitled to the ulterior executory inte- 
reſts therein. Thus we find, that in a cafe 
where plate was bequeathed to truſtees for 
the uſe of the teſtator's wife durante viduitate, 
requiring her to ſign an inventory, which 
ſhe did at the time of the delivery, and ſhe 
afterwards pawned them to a pawn-broker 
for a valuable conſideration, who had no 
notice of the ſettlement; and after her death 
an 


— 


defined and diftinguifped. 


an action of trover was brought by thoſe 


claiming under the remainder man ; and yp- 
- on the queſtion, whether the defendant was 
bound to deliver up the plate, without being 
paid the money he had advanced on it, the 
Court ſaid the point was clearly eſtabliſhed, 
and the law muſt remain as it was, till the 
Legiſlature thought fit to provide that the 
poſſeſon of ſuch chattels ſhould be proof of 
ownerſhip. 


Et vide 
Hartop v. 
Hoare, 

3 Atk. 44. 


In the proſecution of this eſſay, through 


the other titles or chapters into which I have 
divided the conſideration of Executory De- 
viſes, many inſtances of the- ſeveral kinds of 
executory intereſts, above noticed, will promiſ- 
cuouſly occur for our attention, in a variety of 
views unconnected with any regard to their 
ſpecific diſtinctions or relations; but what I 
have ſaid in reſpect to their ſpecific diſtinc- 
tions and diſtributive arrangement, will, I 
apprehend, be ſufficient to enable the reader, 
who may feel occaſion or inducement for it, 
to diſtinguiſh and claſs them as they occur. 
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Deviles. 
AVING ſhewn the diſtinction be- 


tween the limitation of a Contingent 
Remainder, and of an Executory Deviſe, and 
given ſome inſtances of the ſeveral ſorts of 
executory deviſes; I ſhall proceed to treat more 
particularly of the eſſential difference between 


the natures of thoſe two eſtates ; and to con- 


ſider the bounds or reſtrictions, within which 
the law confines limitations of the latter de- 
fcription. 


A Contingent Remainder (we have een) 
may be limitedin conveyances at common law; 
it relates only to lands, tenements, and here- 
ditaments real or mixed ; it requires a free- 
hold ro precede and ſupport it, and muſt veſt 
at furtheſt at the inſtant the preceding eſtate 
determines. 


An executory deviſe is admitted only in 
laſts wills and teſtaments ; it reſpects perſonal 
eſtates as well as real; it requires no preced- 
ing eſtate, to ſupport it; and if there be any 
preceding eſtate, it is not neceſſary that the 
ee deviſe ſnould veſt, when ſuch pre- 

ceding 


-” 
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ceding eſtate determines. But theſe are diſ- 
tinctions in the ſubjefs or modes of ſuch in- 
tereſts rather than in the conſequential na- 


tures or qualities of the eſtates, when created. 


The great and eſſential difference between 
the nature of a Contingent Remainder, and 
that of an executory deviſe, (and that indeed 
which renders it material to diſtinguiſh the 
one from the other in their creation), conſifts 
in this; that the firſt may be barred and de- 
ſtroyed, or prevented from taking effect, by 
ſeveral different means, as I have already 
ſhewn: whereas, it is a rule, that an Executory 
Deviſe cannot be prevented or deſtroyed, by 
any alteration whatſoever in the eſtate, out of 
which, or after which it is limited. 


Thus where a man deviſed lands to his 
ſon T. and his heirs in pergetuum, paying to 
R. 20 J. at his age of twenty-one years, and 
if T. ſhould die without iſſue, /iving W. his 
brother, then V. ſhould have thoſe lands to 
him and his heirs. T. entered and ſuffered 
a recovery ; and it was adjudged that T. took 
a fee, it being deviſed ro him and his heirs in 


perpetuum, and alſo paying 201. to R., both 


which clauſes ſhewed the intention of a fee 
to him. And the clauſe, if be died without 
Ne, was not abſolute or indefinite when- 

E 2 ſoever 
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fibility, which ſhould not be touched by a 
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F * 
ſoever he died without iſſue; but with a 
contingency, his dying without iſſue, living 
V. and that the limitation to V/. was a good 
executory deviſe to take effect on the contin- 
gency of T.'s dying without iſſue, in the 
life-time of V. For it was agreed it could 
not be a remainder, becauſe, one fee can- 
not be in remainder after another. And they - 
adjudged that the recovery of T. did not bar 
this executory intereſt to V. becauſe, he 
who ſuffeted the recovery had a fee, and 
. had no eſtate depending upon the eſtate 
of T. but a collateral and mere poſ- 


recovery. But it is ſaid in that caſe, if the 
perſon to whom the executory deviſe is limit- 
ed, come in agwouchee, in a common reco- 
very, that his poſſibility is thereby given vp. 


We are to remember, that in the laſt no- 
ticed caſe the firſt limitation carried the fee. 
For we ſhall find a material diſtinction be- 
tween the firſt limitation being in fee, and its 
being only in 1ail, in regard to the effect of 
the ulterjor contingent deviſe. In the firſt caſe 
we have ſeen the limitation over upon a dy- 
ing without iſſue living A. was good as an 
executory deviſe ; becauſe the whole fee being 
firſt limited to a perſon in eſſe, there was no 
conſidering the ſubſequent limitation as a 

re- 


of Executory Deviſes. 


remainder. But if the firſt limitation had 
been in tail only, then the ſubſequent deviſe 
might have been conſidered as a contingent re- 
mainder depending on that eſtate- tail; and as 
limited to take effect, only in caſe that eſtate- 


$3 


tail determined in the life of A.; that is, in 


caſe the firſt deviſee in tail died without ifſue 
in A.'s life-time. BY 


Thus, where a teſtator having three ſons 7. 
T. and W. deviſed lands to F. and the heirs 
of his body in fee, after the death of A. the 
teſtator's wife, and if J. died living A. that 
W. ſhould be his heir ; and he deviſed other 
lands to his other ſons and the heirs of their 


bodies reſpectively; and if all his ſons ſhould. 


die without heirs of their bodies, then over,&c. 
J. died in the life-time of A. leaving a ſon; 
and after A's death V. entered, and upon the 
queſtion whether he was intitled in excluſion 
of 7.'s ſon, the court conceived that, upon the 
whole contents of the will, the conſtruction 
ought to be, if J. died without iſſue, living 
A., then , ſhould have it; and that it ſhould 
not abridge the former expreſs limitation, nor 
ſhould V. have the lands whilſt J. had heirs 
of his body. So that here we obſerve, that 
the deviſe over to V. though in ſtriftneſs of 
expreſſion limited upon the death of F. with- 
in a period independent of, the determination 


E3 of 


54 


Vide infra 
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of the preceding eſtate-tail, was not con- 


ſidered as enuring in defeaſance or abridg- 
ment of it; but as ſerving only to introduce 
a contingent remainder dependant on the 
determination of the eltate-tail, within that 
period. Indeed the words be his heir, could 
not be ſuppoſed to apply to a brother whilſt 
there was an heir of be body living. 


I might here alſo offer, to the reader's at- 
tention, the obſeryations. afforded by the 
variance between the conſtruction in the 


_ Caſe of Brownſword v. Edwards, and ſome 


other caſes, on a principle of diſtinction ſimi- 
lar to that I have been noticing; which he 
will find in their more immediate place i in 
the ſequel of theſe ſheets, 


That executory deviſes or bequeſts, in 
chattels, are equally ſecure as in real eſtates 


againſt the diſpoſition of the firſt deviſees or 
legatees, of the preceding or limited intereſts 
therein, appears, in reſpect to chattels real by 
Manning and Lampet's caſes above noticed ; 
in both of which it was reſolved, that after 
the executor had aſſented to the firſt deviſe, it 
lies not in the power of the firſt deviſee to 
bar him, who has the future deviſe ; for he 
cannot transfer more to another, than he has 
himſelf. And the caſes of Cadogan v. Kennet, 
Foley v. Burnell, and Hoare v. Parker, above 

cited, 
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cited, evince the exiſtence of the ſame doc 
trine, in regard to executory diſpoſitions of 
perſonal chattels. 


It ſeems to follow, as a conſequence of 
this exemption of executory intereſts, from 
the power of the firſt deviſee or legatee; 
that, where there is an intereſt, deviſed to 
one for life, Sc. out of & term; and then 
an executory deviſe over of the reſidue of 
the term, to another ; any ſubſequent union 
of the freehold or inheritance, with the in- 
tereſt ſo given to the fir deviſee, or a 
feoffment, or other act of - forfeiture by ſuch 
firſt deviſee, will not extinguiſh or affect 
the intereſt of the ulterior deviſee ; for if it 
could, the executory intereſt, might eaſily 
be annihilated, without any prejudice to the 
temporary intereſt of the firſt deviſee, by 
colluſion betwixt him and the reverſioner. 


And therefore we find, that, in a caſe where 
IV. poſſeſſed of a houſe for a term of years, 


deviſed the profits thereof to F. during the. 


time ſhe ſhould continue ſole, and then 
deviſed the term to R. and died. J. entered 
by aſſent of the executor, and afterwards 
Purchaſed the fee. It was reſolved, that 
although the whole term was in J. quouſque, 
Sc. ſo that by the purchaſe of the fee-limple 
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ber intereſt became extinct; yet the fame 
did not defeat the executory deviſe to R., 
but that after the marriage of J. and not 
before, he might enter. 


And ſo in another caſe, it was agreed by 
the whole court, that if lands be deviſed for 
twenty-one years to A. and if he die within 
the years, that B. ſhall have the reſidue of the 
years; no act of A. can prejudice the re- 
n in B. 


It was indeed faid to be otherwiſe, if one 
having a term deviſed bis term, with ſuch 
remainCer over; and that the Court agreed, 
that tbere, by the deſcent of the inheritance 
on the firſt deviſee, or unity of poſſeſſion, or 
his grant or forfeiture, the remainder would 
be defeated. —But that diſtinction was ex- 
preſsly referred to a ground, which no lon- 
ger exiſts ; namely the ſtrict import of the 
word term, legally comprehending the whole 
intereſt tnerein. For it was faid the reaſon 
of the diverſity was, that when one having 
a term deviſed his ferm, that was the whote 
compleat intereſt ; by which power was given 


to the firſt deviſee, over the whole term, 


during a certain time; but that it was not 
ſo, where the land was deviſed, — However 
2imiſlible ſuch diſtinRion might have been, 

before 
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before executory deviſes of terms, were 
eſtabliſhed, and whilſt, a difference was ſup- 
poſed, between the limitation of the term 
itſelf, and of the land or profits, or uſe or 
occupation, &c. all pretence for it, evi- 
dently vaniſhed, in Manning's. and Lam- 
pet's caſes, above cited ; in both of which 
it was unanimouſly reſolved, that there was 
no difference between a teſtator's deviſing 
his term for life, and his deviſing the land, 
er his leaſe or farm, or the 2e or occupation 
or profits of the land. For that in a will, 
the intent and meaning of the teſtator was 
to be obſerved; and that the law would | | 
make conſtruction of his words to ſatisfy the f 
intent And it has ſince been judicially de- Vide Wright 

cided, that the word term, even in a demiſe rang oo 

by indenture, to one for 99 years if ſhe . 

ſhould ſo long live, and after her death, if 

ſhe ſhould happen to die within the ſaid 

term, or other end or determination of the 

Said term, the remainder thereof to another, for 
and during the refidue of the ſaid term from 

thence enſuing and fully to be compleat 

and ended, meant the time or number of years 

viz. 99 years firſt expreſſed. 


| 


And in regard to forfeiture, where a teſta- Ch 


tor poſſeſſed of a term in lands, deyiſed the Heath, 
| pro- Pollex. 26. 
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profits thereof to his wife for eighteen 
years, and then that his ſon E. ſhould have 
the lands for his life, and after his death 
that his eldeſt iſſue- male ſhould have the 
profits, Sc. after the eighteen years expired 
E. entered, had iſſue a ſon R. and then made 
a feoffment of the lands; whereupon the 
reverſioner in fee entered for the forfeiture ; 
and upon the queſtion, whether the feoff- 
ment and entry for the forfeiture had de- 
ſtroyed the executory deviſe to R.? It was 
decreed that they had not. 


But though the firſt taker, cannot deſtroy 
or diſappoint the ulterior executory intereſt, 
yet it appears that a releaſe from the perſon 
decidedly intitled to the future executory 
intereſt anto the firſt taker, intitled to and in 
poſſeſſion of the antecedent limited intereſt, 
will diſcharge that future executory intereſt ; 
as I ſhall have occaſion to ſhew, when I come 
to ſpeak of transferring executory intereſts, 


And though, in general, an executory de- 


viſe, even of lands of inheritance, cannot be 


barred by the firſt taker; yet we are to ob- 
ſerve, that where in lands of inheritance an 
eſtate-tail is firſt limited, and then an exe- 
cutory or conditional limitation is made, 
vpon that eſtate ; a recovery ſuffered by the 
| tenant 


1 
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renant in tail, before the event or condition 
happens, on which the ulterior limitation 
was to ariſe, will bar the eſtate depending 
on mee) event or condition. 


Thus in the caſe of Page v. Hayward, 
where the teſtator deviſed to A. and the heirs- 
male of her body, upon condition and pro- 
vided ſhe intermarried and had iſſue- male by 
one ſirnamed Searl, and in default of both 
conditions, he deviſed to E. in the ſame man- 
ner, Sc. 4. married one whoſe firname was 
Clif, and with him levied a fine and ſuffered 
a recovery of the lands, in which ſhe and her 
huſband (with another party not material to 
the preſent point) were vouched, -1/, It 
was adjudged by the whole court, that the 
eſtate deviſed to A. was a good eſtate in ſpecial 
tail, that is, to her and the heirs-male of her 
body begotten by a Searl. 2dly, That the 
words upon condition, Sc. though expreſs 
words of condition ſhould be taken to be a 
limitation; and ſo the ſenſe was, that if ſhe 
had no iſſue by a Sarl. upon her death with- 
out ſuch iſſue, the eſtate ſhould remain over. 
34ly, That her eſtate did not ceaſe by marry- 
ing one that was not a Sear/, becauſe ſhe might 
ſurvive her huſband and afterwards marry a 
Searl. 4thly, (and which is the point material 


in this Pe} that if the eſtate had been to A., 
and 
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and the heirs of her body by a Sear] begotten, 
PROVIDED and upon CONDITION, if ſhe mar- 
ry any but a Searl, that then it ſhould remain 
and be to J. S. and his heirs; a common 
recovery, ſuffered before marriage, would bar 
the eſtate-tail and remainders; and her ſubſe- 
quent marriage with another would not have 
avoided the recovery. 


By the ſame rule, if a gift be to one in 
tail, determinable on his non- payment of 
1007. remainder to B. in tail; firſt tenant 
in tail, before the day of payment, ſuffers a 


common recovery, and after fails in payment 


of the money; yet, becauſe he was tenant in 
tail when he ſuffered the recovery, all is 
oarred. So if tenant in tail be with a limi- 
ration ſo long as ſuch a tree ſhall ſtand, a 
common recovery will bar that limitation, 


So where lands were deviſed to ſeveral per- 
ſons ſucceſſively in tail, and a clauſe was in- 
ferted by the teſtator to the effect following, 
viz. © Provided always, and this deviſe is ex- 
ce preſsly upon this condition, that whenever 
c jt ſhall happen that the faid eſtates ſhall 
te deſcend or come to any of the perſons 
herein before named, that he or they do 


or ſhall then change their ſirname, and 


take upon them and their heirs the ſirname 
« of 
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« of N. only, and not otherwiſe.” But there 
was no deviſe over upon breach of the pro- 
viſoe. 


A. the firſt tenant in tail, two years after 
his coming to the poſſeſſion of . the eſtates, 
ſuffered a common recovery, in which he was 
vouched ; but he never took upon him the 
ſirname of . The perſon next in remain- 
der entered, for breach of the proviſoe in A.'s 
not having changed his name. And it was 
contended in ſupport of his title, that the pro- 
viſoe was a conditional limitation and not a 
condition, (for in the latter caſe none but the 
heir at law could have title) that the taking 
the firname of V. ought to have been com- 
plied with immediately; that by the neglect of 
it, A.'s eſtate ceaſed by virtue of the condi- 
tional limitation, and before the recovery was 
ſuffered by him ; conſequently, the title of en- 
try of the next in remainder commenced be- 
fore the recovery, and A. was not tenant in 
tail when he ſuffered it; and that this circi - 


ſtance diſtinguiſhed it from the caſe of Page 


v. Hayward ; for there the condition was not 
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broken before the recovery was ſuffered, but 


here it was. 


However, the court held, that this was not 
a conditional limitation, for it was not ex- 
pre ſsly 
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preſsly ſo, the eſtate not being made to ceaſe 
or go over upon it; and it was not neceſſary 
to effectuate the teſtator's intention, that ſuch 
a limitation ſhould be implied: ſo far from it, 
that it would totally ſtrip the iſſue of the te- 
nant in tail, who neglected to change his 
name; which could never be the teſtator's in- 
tention. That it could not be a condition pre- 
cedent: it could not be complied with inſtantly. 
It was to take the name for themſelves and 
their heirs; many previous acts were to be done 
in order to oblige the heirs to take it; as a 
grant from the King, or an act of parliament; 
and as à condition ſubſequent it was nugato- 
ry; becauſe tenant in tail might immediately 
ſuffer a common recovery and bar the eſtate; 
and therefore Judge Yates thought it could 
only operate as a recommendation or defire. 
But however, the whole court agreed, that 
if it were conſidered as a condition, it was 
collateral and ſubſequent, and would be de- 
ſtroyed by the recovery, if not broken be- 
fore the ſuffering thereof. 


In the above caſe was cited that of Rud- 
hall v. Mitward, which J have ſtated and 


made ſome obſervations upon, in a former 
page of this treatiſe. - 


And 
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And in a ſubſequent caſe, a teſtator having 
deviſed lands to his daughter E. to hold the 
ſame, after the death of the teſtator's wife, to 
his ſaid daughter and the heirs of ber body 
lawfully begotten ; and to his daughter M. 
other lands to hold, from and after his wife's 
deceaſe, to the ſaid M. and to the heirs of 
her body lawfully begotten ; and declared 
his further mind and will to be, that in caſe 
either of his ſaid daughters ſhould happen to 
die ſingle, married, or widow, without leaving 
children or child living at heir deceaſe, law- 


fully begotten, then the ate given her by 


his will, ſhould be void as to the Tyberitance 
of heirs, and of none effef, and the lands fo 
given her ſhould go to his heir male and 
his heirs male, he and they paying to the 
ſurviving daughter an annuity during- her 
life—E. after the deceaſe of her mother, 
ſuffered a common recovery of the lands ſo 
deviſed to her, and afterwards deviſed them 
and died unmarried. Upon a queſtion whe- 
ther the recovery had barred the remainder 
over; it being contended on behalf of the 
claimant in remainder, that upon the whole 
of the will the intention of the teſtator was 
not to give his daughter an immediate eſtate 
tail, but an eſtate for /ife only, with remainder 
to her children, in tail, if ſhe Jeft any, and 


if not then to the teſtator's heir male, Sc. but 
| if 


Fountain v. 


Gooch, 


2 Bac. Abr. 


be. 
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if not ſo; ſtill that in providing for the event 
that had happened, he expreſsly revoked the 
eſtate of inberitance ; the Court ſaid, the vali- 
dity of the recovery depended on the point, 
whether the daughter was Zenant in tail, or 


tenant for life only, and that it was neceſſary 
for the plaintiff to ſupport the propoſition, 


that, at the death of the teſtator, E. was during 
her own life, tenant for life only. That the 
eſtate was given to her and the heirs of ber body, 


which was an eſtate tail, that if ſhe was tenant 


in tail, to the hour of her death, nothing was 
ſo clear as that, all conditions limited upon ſuch 
eftate tail, were evoided by the common reco- 
very, which had been ſuffered. And the 
Court were of opinion , that ſhe was Gant 
in tail. 


Lord Mansfield in delivering the opinion 
of the Court in the laſt noticed caſe, cited 
one, where the teſtator deviſed lands to his 
ſon for life, and to the heirs male of his 
body begotten; and for want of ſuch iſſue, 
the ſaid ſon to have the ſaid eſtate, but 
during bis natural life and no longer, and then 
the teſtator's will was, that the lands ſhould 
deſcend to his nephew—The fon ſuffered 
a common recovery, to the uſe of him- 
ſelf and his heirs, and deviſed the land, and 
died without iſſue male: and it was adjudg- 

cd 


of Executory Deviſes. 


ed to be an eftate tail in him; and conſe- 
quently, that the remainder was barred by 
the recovery, notwithſtanding what was ob- 
jected, that the gift to the ſon during bis life 

and no longer, in cale he bad no iſſue male of 
his body, rendered the eſtate tail contingent 
(on his having iflue male); and that he dy- 
ing without iſſue male, it was become, 
but an eſtate for life ab initio. 


Upon the two foregoing caſes, we are to 
remark, that the conditional limitation in 
the one, making void the deviſed eftate of 
inheritance, on the death of the deviſee, with- _ 
out leaving a child living at her deceaſe; 
and that in the other, reducing the eſtate- 
tail before given to the deviſee to an eftate 
for life only, for want of iſſue male, came too 
late to avoid the effect of the recoveries, 
even if we could conſider the words of thoſe 
limitations, as operating literally according 
to the expreſſion to defeat the eſtates of in- 
_heritance before given. For the recoveries, 
were ſuffered before the contingencies were 
decided, on which the eſtates tail were 7o 
ceaſe ; and conſequently whilſt the deviſee 
continued tenant in tail. | 


But however the expreſſion in caſes of this 
ſort may wear the complexion of conditions 
or conditional limitations, they ſeem in faQ, 

Vor. II. F not 


* 

$ 
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not to differ from remainders; as they are 
taken up from an event, which is in itſelf 
a regular determination of the eſtate- tail, viz. 
the death of the tenant in tail without leav- 
ing iſſue then living, ſo that the expreſs de- 
claration, that the eſtate-tail ſhall ceaſe, 
determine or become void in ſuch event, being 
no more, than what is involved in the very 
nature of the eſlate itſelf, is in ſtrictneſs per- 
haps a mere nullity. And the ulterior 1i- 
mitation not operating in any degree to 
abriage or interfere with the ESTATE TAIL, 
or accelerate its determination, may well be 
conſidered, as a remainder ; not veſted indeed, 
becauſe confined only to the event of the 
eſtate- tail determining by the decea/e of the 
tenant in tail leaving no iſſue then living, but 
contingent, on the expiration of the eſtate tail 
by that event, And this, will, in ſome mea- 
ſure, account for an obſervation of the Court 
in the ſaid caſe of Fountain v. Gooch, that the 
words © and for want of ſuch iſſue the ſon to have 
but an eſtate during bis natural life” was no 
more than the law implied, for that if tenant 
in tail, has no iſſue, it reſolves into an eſtate 
for life. | 


Here we are to obſerve, that a common 
recovery, by tenant in tail, bars all collateral 
conditions ſubſequent and limitations ; as if 
a gift be to one in tail determinable on his 

non- 
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non-payment of one hundred pounds, re- 
mainder to B. in tail; firſt tenant in tail, be- 
fore the day of payment, ſuffers a common re- 
covery, and after fails in payment of the mo- 
ney; yet, becauſe he was tenant in tail when 
he ſuffered the recovery, all is barred. So 
if tenant in tail be with a limitation ſo long 
as ſuch a tree ſhall ſtand, a common recovery 
will bar that limitation, 


But a common recovery has this operation 
only, when ſuffered by tenant in tail. For 
we have ſeen that a recovery by tenant in fee 
will not bar an executory eſtate (a), condi- 

tional 


k 


(a) This was a conſtruction in ſupport of exe - 
cutory deviſes and conditional limitations, and 
againſt the force of common recoveries by rangers 
to ſuch intereſts, arifing from the conſideration of 
the utility of the former, in enabling men to make 
thereby proviſion for payment of debts, younger 
children's fortunes, and other neceſſary family ar- 
rangements, by giving over the eſtate on non- com- 
pliance with ſuch impoſed conditions; and which 
conſtruction was favoured by the fictions, upon the 
ground of which common recoveries were originally 
ſupported, none of which furniſh a reaſon for the 
recovery of a ſtranger being a bar to this kind of 
poſſibilities or future centingent intereſts ; for the 
iſſue in tail are barred by a common recovery in 
reſpect of the recompence in value, which they are 

F 2 preſumed 


Vide ſupra, 
p- 307+ 
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preſumed to recover over againſt the vouchee, on 
the warranty entered into by him; and the re- 
mainder-men and reverſioners, and others claiming 
collateral conditions, rents, ſtatutes and the like, 
having dependency on ſuch remainders and rever- 
ſions, expectant upon eſtates tail, which fall with | 
the eſtates on which they are dependent, and to 
which remainders, reverſions, &&c. the aſſumed 
recompence does not extend, are barred on the 
ſuppoſition of law, that the recoveror is in of the 
eſtate tail, which by like ſuppoſition of law con- 
tinues for ever, and thereby prevents the remain- 
ders and reverſions, and the conditions, rents, ſta- 


tutes, &c. dependent thereupon, from ever com- 


ing into poſſeſſion. But the executory deviſee is 
entitled to no part of the recompence which would 
go to the perſon having the conditional fee, viz. 
the firſt taker of the eſtate, where a fee is mounted 
upon a fee preceding, or the heir at law, where the 
deviſe is of a fee to commence in future; and the 
law takes no notice of the poſſibility of an eſtate to 
ariſe ſubſequent to a conditional or determinable fee ; 
becauſe, in contemplation of law, a fee ſimple, of 
whatever kind it is, is infinite, and the law expects 
no end of it, and therefore to this purpoſe confiders 
the executory eſtate as a poſhbility or future ex- 
pectation of an intereſt, while it remains executory, 
and when executed, as a new eſtate ſubſtituted in 
the room of that to which the recovery in value 
extended, diſtinguiſhable from a remainder or re- 
verſion which depends upon a fee tail preceding. 


And it is on theſe grounds that, if a writ of entry 
be brought againſt a mortgagor, and he vouch the 


common 
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common vouchee, and ſo a recovery is had, this is 
no good recovery to bar or bind the mortgagor, 
but that he may enter after the condition perform- 
ed, And if one have an eſtate in fee-ſimple, de- 
terminable upon a limitation or on a condition ; as 
if lands be given to A. and his heirs, till B. pay to 
him one hundred pounds, and then that it ſhall re- 
main to B. and his heirs, and A. ſuffers a common 
recovery and vouches the common vouchee; it ſeems 
this is no bar to B. and his heirs, but that upon 
payment of the one hundred pounds, he may have 
the land. Shepherd's Pra. Couns. 206, 207. Pigett 
on Recov. 129—134+ So if one give lands to B. and 
his heirs, ſo long as C. ſhall have heirs of his body, 
and B. doth ſuffer a common recovery, and vouch 
the common vouchee, this is no good recovery to 
bar the donor of the poſſibility; for in either of theſe 
caſes he that is to be bound, hath no remainder 
or reverſion, but an intereſt or pofibility, which 
cannot receive a recompence in value. 


But itis ſaidif in theſe caſes the mortgagee vouch 
to warranty the mortgagor, or B. the donee vouch 
the donor, and ſo they vouch over the common 
vouchee, and ſo the recovery is had, theſe will be 
good recoveries to bar both them and their heirs 
for ever. And ſo it is ſaid in Pell and Brown's 
caſe, ſupra 52. ** that if the perſon to whom an 
executory deviſe is limited, come in as vouchee in a 
common recovery, his poſſibility is thereby given up.“ 


Mr. Fearne in the Eſſay on Contingent Remainders 
fel. 289. ſeems to conſider this as doubtful, becauſe 
7 it 
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it is ſtated in Pigett 132. with a Quære But that au- 
thor, page 134, 135. ſpeaking upon the effe of a 
recovery © upon a contingent executory eſtate,” ſays 

n common recoyery bars not,“ and he illuſtrates 
his poſition, by the inftance of an eſtate in fee, de- 
terminable on a limitation or condition, putting 
there the caſes before mentioned, of lands given to 
J. and to his heirs, until B. pays him 100 J. and 
then to remain to B. and his heirs, and of a writ of 
Entry brought againſt the mortgagee who ſuffers 
4 common recovery; and there P:go:t expreſsly ſays 
e but if the mortgagee vouch the mortgagor, it is 
good; but it is no bar unleſs he be vouched ;” 
now if the caſe of the mortgagee be, as it certainly 
is, one inſtance of ,a contingent executory intereſt, 
and if ſuch contingent executory intereſt be barred 
by the owner coming in as vouchee, it is difficult 
to find any reaſon why it ſhould have that effect in 
the caſe of a condition, and not in the caſe of alimi- 
tation, and if it has that effect in the cafe of a con- 
dition and a limitation, then why ſhould it not have 
that effect in the caſe of an executory deviſe ? 


But it appears to me that there are two indiſpu- 
table grounds on which a recovery ſuffered, in which 
an executory deviſee, or perſon intitled to a contin- 
gent executory intereſt, is vouched, and vouches 
over the common vouchee, may be ſupported, and 
which to me ſeem unanſwerable. Firſt that ſuch 
youchee, vouching over the common vouchee, will 
be intitled to the recovery over in value, for the 


eſtate loſt; which is the reaſon of the barring the 
iflue 
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iſſue in tail; and which in contemplation of law, 
goes according to the eſtate loſt. Secondly the 
eſtoppel, for if one be vouched in a recovery, and 
wichout demanding the lien or ground on which 


the tenant founds his warranty, comes in and 


enters into warranty, none can afterwards ſay he 
never warranted ; for the tenant cannot ſay the 
vouchee never gave him a warranty, becauſe the 
vouchee has entered into warranty ; and the voucher 
cannot ſay he never warranted, becauſe his entring 
into warranty is an eſtoppel by record, which binds 
bim and his heirs; ſo none privy to the record can 
deny it, nor can any firanger gainſay it; becauſe the 
law will always preſume when any one enters into 
warranty, that there was a warranty by feoffment, 
or granc of ſuch an eſtate, as he who is vouched 
had before, And this is preſumptio juris and 
grounded on reaſon; for being to the vouchee's 
prejudice, and he binding himſelf to render the 
value of the ſum in demand, the law will not 
preſume he would thus prejudice himſelf, unleſs be 
had warranted. Pigott Recov. 14, 15, 16. Anda 
common recovery diſapproves and diſaffirms all title 
of him againſt whom it is had, and this fo ſtrongly 
that if there be three or four deſcents caſt after the 
recovery ſuffered, the recoveror may enter, for the 
recovery binds the blood and diſapproves the title. 
ibid. 18, And therefore it ſeems to me that as the 
reaſon for protecting ſuch executory intereſts fails, 
where the owner of it is deſirous of parting with it, 
and as the grounds and reaſons on which common 
recoveries ſtand, preciſely apply to the caſe of exe 


cutory deyiſes, and the owners of other executory 


F 4 intereſts 
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tional limitation, or collateral condition, as 
was decided in the above cited caſe of Pelli 
v. Brown. (a). 


— — 


intereſts who come in as vouchees ; theſe reaſons to- 
gether with the general principle, that no further 
encouragement is to be given to ſuch executory in- 
tereſts, than exactly what is neceſſary to anſwer 
the purpoſes of their original admiſſion, furniſh ſuch 
ſtrong inducements for ſuppoſing that courts will not 
incline to protect them farther, where that object is 
attained, that I ſee little reaſon to doubt but that 
by this mode they may be effectually parted with. 


(a) Another property belonging to executory de- 
viſes, or contingent executory eſtates, and which 
may be reſolved into the ſame principle, viz. their 
being conſidered as poſſibilities or intereſts to ariſe 
in future, is that they are notdeveited by a feoffment. 
Thus where one by deed granted ſeveral annuities 
to his younger children, and afterwards deviſed all 
his lands to his elder ſon and his heirs, upon condi- 
tion that he paid the annuities, and if he failed of 
payment, that the younger ſon ſhould enter and have- 
them. The elder ſon entered and made a feoffment 
to A., and then the younger ſon entered for non- 
payment ; and held that his entry was lawful, and 
that the contingent eſtate was not deveſted. Mul- 
lineux's caſe, Trin. 42 Eliz. cited Palmer 136. 


This 
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This privilege of executory deviſes, which 
exempts them from being barred or deſtroyed 
is the foundation of an invariable rule with 
reſpect to the contingency upon which an 
eſtate of this ſort is permitted to take effect; 
which is, that ſuch contingency mult happen 
within a ſhort ſpace of time ; ſuch as a lifein 
being or ſome few years after; otherwiſe it 
would be in a teſtator's- power to limit an 
eſtate unalienable for generations to come ; a 
power which the law very wiſely denies to 
every man, as the exertion of it would tend 
to render property in great meaſure uſeleſs to 
the general purpoſes and calls of a commer- 
cial ſociety. For every executory deviſe, ſo 
far as it goes, creates a perpetuity; that is, 
an eſtate unalienable till the contingency be 
determined one way or another (a). 


Upon this principle, although a deviſe to 
A. and his heirs, and if he die without an Heir, 


— 


(a) The latter propoſition ſeems not to be true, 
unleſs confined to ſtrangers, becauſe it ſeems that 
the owner of the contingent or conditional fee, to- 
gether with the executory deviſce over may, at any 
time bar it by a recovery, in which the latter comes 
in as vouchee, and it may alſo be departed with 
by fine, by way of eſtoppel, 

that 
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that B. ſhall have it, is not good; becauſe 
of the remoteneſs of ſuch contingency, which 


may not happen for ſeveral generations; yet 


a deviſe to A. and his heirs, and if J. S. die, 
living A., that B. ſhall have it, is good; for 
this is a contingency confined to the period 
of a life in being. 


So where a man deviſed land to A. and 
his heirs, provided that if he ſhould die wwith- 
in age, that then the land ſhould remain to B. 
and his heirs; it was a good er de- 
viſe (a). 


muſt obſerve here, that in reſpe@ to 
eſtates of freehold, by the ime of veſting, I 
mean the time of veſting of the freebold ; for 
alchough land ſhould be limited for a term of 
200 years or upwards, with remainder to an 
unborn ſon of a perſon then living, this exe- 
cutory deviſe to ſuch unborn ſon would be 
good ; becauſe the veſting of the freehold is 


(a) And if one deviſe land to his wife for life, re- 
mainder to his fon and his heirs, and if he die be- 
fore his age of twenty-one years, that then it ſhall 


remain to J. S. in fee, and the ſon die under twen- 
ty-one, J. S. ſhall have the land after the death of 
the wife. Milli v. Snowball, Cro. Eliz. 142. 


confined 
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confined to the period of a life then in being ; 
for upon the birth of ſuch ſon, the freehold 
will veſt in him, or upon the death of ſuch 
perſon without any ſon, it muſt veſt ſome- 
where elfe, (only ſubje in either caſe to the 
preceding term.) 


As where A. deviſed his lands to truſtees 
for 500 years upon truſts, and after the de- 
termination of that term to the firſt ſon c. 
of B. (who had no ſon born at the teſtator's 
death) this executory deviſe to the unborn 
ſon of B. was held good; becauſe it was 
clear the freehold muſt veſt, either on the 
birth of ſuch ſon, or on B.'s death without 
having had any ſon, 


So where one deviſed all his lands after 
the death of his executor, to A. his executor's 
ſon, and his heirs for ever, but if A. died 
leaving no ſon, then to that ſon of his execu- 
tor, that he ſhould think fit to give them by 
his will: and for want of a fon of his executor, 
then to B. it was held a good executory deviſe 
to B. as confined to the period of a life (a) 
in being. 


as. 


(a) The ſtatement of the caſe is here varied from 
the third edition, but the alteration is from a copy 


corrected by Mr. Fearne. 
In 
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In all the foregoing inſtances, we may ob- 
ſerve, the contingency was confined to the 


compaſs of a life in being; and it is juſt the 


ſame thing if the executory deviſe be limited 
to take effect within the compaſs of ſeveral 
lives in being, for whatever may be the num- 
ber of ſuch lives, the whole period can amount 
to no more than the life of the ſurvivor of 
them. | 


So likewiſe an executory uſe to veſt with- 
in a ſhort time after the period of a life in 


being, is good. As where lands were li- 
mited by marriage ſettlement to the uſe of 


A. and his wife, for their lives, remainder to 
truſtees and their heirs during the lives of 4, 
and his wife, to preſerve contingent remain- 
ders; remainder to the firſt and other ſons 
of the marriage ſucceſſively in tail- male, re- 
mainder to the right heirs of A.; with a pro- 
viſoe, that if the heirs of the wife ſhould 
within twelve months after the death of the 
ſurvivor of the huſband and wife, pay 4000/7. 
to the heirs or aſſigns of the huſband, that 
then the fee ſhould remain to the uſe of the 
keirs of the wife: the Houſe of Lords held 
this executory limitation of the uſe to the 
heirs of the wife to be good (a). 


(a) This caſe is differently ſtated from what it 
was in the third edition, but the alteration is pur- 
ſuant to a copy of Mr. Fearne's. 


So 
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So where a teſtator deviſed to his wife for 10 Mod. 419. 
life, remainder to C. his ſecond ſon in fee, Lo nr wwe 
provided if D. his third ſon ſhould, within Suange 129. 
three months after his wife's death, pay good. 
to C. his executors, Sc. then he deviſed the 
ſame lands to D. and his heirs; it was ad- 


judged a good executory deviſe to D. 


The limitations in the two laſt cited caſes (318) 

were confined to veſt within a certain num- 
ber of months, after the end of a life in being. 
But theſe are not the utmoſt limits allowed 
for executory deviſes, for the courts have 
gone ſo far as to admit of executory deviſes, 
limited, to veſt within che compaſs of 
twenty- one years, after the period of a life 
in being. 


This was admitted in the caſe of Taylor v. , Mod. 289. 
Biddal, where a man having only one filter 1 Eq. Abr. 
and heir, who had iſſue A. and afterwards Tale Kay 
married B., by whom ſhe had iſſue C. and D, Bidval, 
deviſed lands to his fiſter until C. ſhould at-. 343. 
tain twenty-one, and after C. ſhould have at- 
tained that age, to C. and his heirs; and if 
C. ſhould die before twenty. one, then to the heir: 
of the body of B. and their heirs, as they 
ſhould attain their reſpective ages of twenty- 
one. Teſtator died, C. died before twenry- 

one, 
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one, living B., afterwards B. died; D. (either 


as heir of C. in whom it ſeems the ſee was 


veſted“) or as heir of the body of B. being of 
age aſter the death of B. took the eſtate by 
way of executory deviſe. Here we ſee the 
heir of the body of B. could not take till 
after the death of B. for nemo eft heres viven- 
tis, and ſince that heir of the body of B. who 
ſhould attain twenty - one, might not have been 
born before his father's death, and the eſtate 
could not veſt in him till his age of twenty- 
one, it is evident the eſtate might poſſibly 
not have veſted under that limitation till 
twenty-one years after the period of a life 
then in being. | 


Again, where the teſtator deviſed lands to 
his grandſon V. and his heirs, and if IF. 
ſhould die under age, then to his grandſon 7. 
and if J. ſhould die under age, then ro ſuch 
other fon of the body of his daughter M. S. 
by his ſon-in-law T. S. as ſhould happen to 
attain his age of twenty-one years, remainder 
over. Teſtator died leaving two grandſons 
W. and T. who both died under age, after- 
wards another ſon A. of the body of M. S. 


by T. S. was born, and it was decreed a good 


executory deviſe to this after-born ſon A. if he 
ſhould attain h.s age of twenty-one years. 
This 
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This caſe was decided, it ſeems, upon the au- 
thority of the deciſion in the above cited caſe 
of Taylor v. Biddal; it is a very leading 
caſe, involving other points than whatariſe out 
of the above ſtate of it; for which I ſhall 
have occaſion to ſtare it more at large in a 
ſubſequent part of this eſſay, wherethe ground 
of the deciſion will appear. 


In the preceding caſe, the limitation was 
not confined to veſt in the life-time of M. S. 
or T. S. for they might both die leaving a ſon 
quite an infant; but it was confined to veſt 
at the infant's age of twenty-one; which 
muſt neceſſarily happen within twenty-one 
years after the death of its mother M. S. who 
was then in being (a). 


Tt is the ſame in regard to perſonal eſtate. 
For where the teſtator bequeathed the reſidue 
of his perſonal eſtate to his niece A. for life, 
and after her death the intereſt to be applied 
for the maintenance of ſuch children as ſhe 
ſhould have, until the ſons attained twenty- 
one, and the daughters eighteen years of age, 
and at ſuch their ages, to be paid their por- 


— — 


(a) Vid. infra 409. Stanley v. Leigh on the ſame 
principle. | 
tions, 


Vide ſame 
caſe infra. 


( 320 


Madox v. 
Staines. 


2 P. W. 427. 


Maſſenburgh 
v. Aſh. 


1 Vern. 234. 


good (a). ; 


257 304. 
and infra. 
And vide in- 
fra Green v. 
Eins. 
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tions, and for want of ſuch iſſue, then to the 


children of S. The niece died without iſſue, 
and it was contended that the bequeſt over 
to the children of S. was too remote; for if 
the words for want of ſuch iſſue ſhould ſigniſy 
for want of ſuch children of A. as ſhould 
attain the ſaid ages, yet it would exceed the 
rule which had confined theſe ſort of bequeſts 
(eſpecially of mere perſonal eſtates) to lives 
in being. But Lord Chancellor King held ir 
to be a good executory deviſe, and cited the 
caſe of Maſſenburgh v. Aſo, where the like 
executory deviſe of a term for years was held 


— — — 


() So in a modern cafe where A. deviſed to B. 


bis ſon all his eſtate until C. ſhould attain bis age 
of twenty-two years, and no longer, and afterwards 


ſaid, item, I give and bequeath unto C. all my meſ- 


ſuages in H. and T. for ever, that is, if he have a 
ſon or ſons who ſhall attain twenty- one, but if my 
kinſman C. ſhall chance to die without ſon or ſons 
to inherit, my will is that the ſon of my ſon B. ſhall 
inherit: C. took an eftate in fee, at twenty-two 
years of age, ſubject to be defeated by an executory 
deviſe over, which was not confined to veſt on the 
death of C. if he left iſſue, but awaited the event 
of that iflue dying under twenty-one, which could 
not be decided until. a period of twenty-one years 


after a life in being, Heath v. Heath. 1 Bro. Rep. 
Chan. 148, 


So 
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' $o where money in the orphan's fund and Caf. Temp. 


bank Rock was limited by the teſtator in truſt 34h 


81 


alb. 245. 
barton V. 


for ſuch of his brother's children then unborn Sabbarton. 
as ſhould attain their ages of twenty-one; 4, ( 321 ) 


was adjudged a good executory deviſe (a). 
More 


* PX th 
1 ths * 


(a) An eſtate by way of executory deviſe may be 
ſo limited, as that its taking effect or not may de- 
pend upon the act of the owner of the fee, which 
precedes it: as where V. by will deviſed his eſtates 
in B. except, &c, to his ſon F. and his heirs, &c. 
and the reſt of his eſtates to his ſon C. and his heirs, 
Oc. And if either F. or C. ſhould die without 
having ſettled or otherwiſe diſpoſed the eſtates ſo 
deviſed, or without leaving iſſue of his or their re- 
ſpecti ve body or bodies lawfully begotten, or having 
ſuch iſſue, ſuch iſſue ſhould die before his or their age 
or ages of 21, and without leaving lawful iſſue, he 


willed that the premiſſes fo given to ſuch of his ſons 


F. and C. ſo dying, ſhould go, 'and he gave the 
ſame unto the ſurvivor of them, his heirs, Sc. for 
ever; and if the furvivor ſhould die without having 
ſettled or otherwiſe diſpoſed thereof, or of the 
eſtates thereby originally deviſed to him, or, &. 
and his ſon . ſhould then be dead without iſſue, 
then he gave ſuch of the'ſaid deviſed premiſſes as 
ſhould not have been ſettled or diſpoſed of as afore- 
faid, unto the right heirs of G. then deceaſed, in fee, 
F. died without iflue, C. by leaſe releaſe and reco- 

Vor. II. G very, 
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More inſtances of the eſtabliſhed limits of 
executory deviſes, will be given in the ſequel 


of this eſſay, in the caſe of the Duke of Nor- 


folk and other caſes relating to the limitations 
of terms and perſonal eſtates in tail, &c. only 
I ſhall obſerve in this place, that the law ap- 
pears to be now ſettled, that an executory 
deviſe, either of a real or perſonaleſtate, which 
muſt, in the nature of the limitation, veſt 
within twenty-one years after the period of a 


——_— 


very, conveyed part of the eſtate ſo limited as above- 
mentioned to J. S. in fee, and then died; after which 
V. died wichout iſſue. And the queſtion was, 
whether under the deviſe to C. and the conveyance 
by him, 7. S. took an abſolute and indefeazable 
eſtate of inheritance in fee- ſimple. And it was 
held, ficſt, that on failure of the firſt limitation, the 


ſecond might have taken effect, as an executory de- 


viſe. Secondly, that the teſtator had in expreſs 
terms, given one eſtate to one ſon and his heirs, and 
another to another ſon and his heirs, and if cither 


of them died, without having ſettled or diſpoſed of 


his eſtates, or without iflue, then that it ſhould go 
over ; that this was a lawful intention ; and that C. 
having ſettled and diſpoſed of the eſtate given to 
him, had thereby defeated the limitation over. 
Beachcroft et af v. Broome, 4 Durnf, & Eaſt”; Term 
Rep. 440. z 


life 
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life in being, is good; and this appears to 
be the longeſt period yet allowed far the veſt- 
ing of ſuch eſtates (a). 

And 


—_— — _ 4 


ä 


(a) The caſe of Lade Baronet, againſt Holford 


Eſquire et al 3 Burr. Rep. 1416. Sir Will. Blackft. 


Rep. 428, and Amb. 479. furniſhes ſtrong reaſon 
for concluding that any attempt to exceed the bounds 
mentioned by Mr. Frarne, would be reſiſted. In that 
caſe, L. by his will deviſed bis manors, &c, to four 
truſtees, and their heirs, and likewiſe all his leaſe- 


hold, copyhold, and perſonal eſtate, to be laid out 


in the purchaſe of land, upon truſt, and to the 
uſe of his couſin A. in ſtrict ſettlement, with divers 
remainders over. And a clauſe was inſerted in 
the will, © that ſo often as and during ſuch time as 
« the perſon who for the time being, (in caſe the 
tt teſtator had not otherwiſe direCted,) would have 
« been intitled in poſſeſſron as tenant for life, or te- 
© nant in tail, ſhould be under the age of twenty /+x 


« years, then the truſtees were to enter, and receive 


« all the rents and profits of the real, and all the in- 
te tereft and produce of the perſonal eſtate; out 
« of which they were to allow for the maintenance 
« of ſuch tenant for life or tenant in tail, ſums par- 
« ticularly ſpecified ; and all the rent was to accumu- 
© /ate, and be laid out in the purchaſe of land, and 
ti ſettled to and upon the ſame truſts and uſes.” A. 
married and died leaving a ſon, who exhibited his 
hill in Chancery, to be let into the poſſeſſion of the 


G 2 | eſtate 
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And here we may alſo remark, that the 
ground upon which the proviſoe in the caſe 


of Lloyd v. Carew, above cited, was admitted 


to take effect; affords us an inference; that 
| future 


— — 


eſtate at the age of twenty-one; and on a heating 
before Lord Keeper Henley, a caſe was ſtated for the 
opinion of the Court of King's Bench, and thereon. 
the following queſtion put. Whether the heir of. 


the ſurviving truſtee did, upon the birth of A. take 


any and what eſtate in the deviſed premiſſes by virtue 
of the ſaid proviſo? And that court certified that 
they were of opinion that he did not take any eſtate 


in the premiſſes deviſed, by virtue of this proviſo. On 


the part of A. it was contended that no eſtate veſted 
in the truſtees, the proviſo being void, whether it 
meant to veſt a determinable fee in the truſtees, or 
a mere chattel intereſt ; becauſe in the firſt caſe it 
tended to a perpetuity, by taking away the power of 
alienation, five years longer than the policy of the 
law admitted: in the latter caſe it had the ſame in- 
convenience, and was in derogation of the legal 
powers of tenant in tail. And accordingly the 
court certified that the heir of the ſurviving truſtee 
did not take any eſtate in the premiſſes, under this 


proviſo. 


The caſe of Phipps verſus Kelnge, before Lord 
Camden, Monday 20th Fuly, 1767, and which 
He 1692 LC 7 aroſe 
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future and ſhifting uſes, and other ſpringing 
and executory intereſts, which are not remain- 
ders, are to be conſidered as ſubject to the 


—_— 


aroſe on the Dutcheſs of Buckinghamfhire's will, 
furniſhes a further illuſtration of the bounds and 
limits of ſuch executory diſpoſitions. In that 
caſe her Grace by her will, gave certain leaſehold 
eſtates to her ſon in truſt, from time to time, 
duricg the term of years therein, to lay out the 
yearly profits, in the purchaſe of lands of inheri- 
tance, and ſettle the ſame to the uſe of Phipps, 
during his life, remainder to the uſe of truſtees, 
to preſerve contingent remainders, remainder to 
the firſt and other ſons of Phipps ſucceſſively, in 
tail male, with ſeveral remainders over, Phipps 
had a fon who- attained twenty-one years of age. | 
And the queſtion was, to what extent, in point of 
time, the accumulation, and inveſting the wy 
was good? And Lord Camden decreed, that 
the truſt declared'by the will of accumulating the 
rents of the leaſehold eſtates, to be laid out in 
the purchaſe of lands, to be ſettled as therein 
directed, ceaſed, and became void on the ſaid 
ſon attaining twenty one years of age; the law 
not permitting a leaſehold intereſt ro be ſettled, 
unalienably, beyond the time of the firſt unborn 
perſon intitled thereto, his or her arriving at the 
age of 21 years. . 


A ſame 


36 


viſes (a), 


has expreſſed his intention to introduce ſome caſes 
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ſame limits and reſtrictions as erecutory de- 


— 


(a) At the concluſion of this chapter, Mr. Fearne 


on limitations, by way of ceſſer of, and other caſes 
on uſes, in addition to thoſe which he has ſtated in 
the Effay on Contingent Remainders, the laſt edition, 


page 412, 413. in furtherance of which intention, 


IT ſhall ſubmit to the Reader ſome obſervations on the 
limits and teſtrictions applicable to ſhifting uſes, and 
other ſpringing and executory intereſts. Springing, 
contingeat, or ſecondary uſes differ from executory 
deviſes, in that there muſt be a perſon ſciſed to ſuch 
uſes at the time when the contingency happens, 
elſe they never can be executed by the ſtatute ;\and, 
therefore, if the eſtate of the ſeoffee to ſuch uſe be 
deſtroyed by alienation, or otherwiſe, before the 
contingency ariſes, the yſe is deſtroyed for ever, 
whereas by an executory deviſe the frechold itſelf is 
transferred to the future deviſee. 


Theſe modifications of property were not admiſ- 
fable in the rigor and ſimplicity of the common law, 
there being no rule more clear, than that a freehold 
cannot commence in futurs, and that there can be 
no remainder limited after a fee fimple ; but the 
pature of things, and the neceſſity of commerce be- 
tween man and man, at a very early period of hiſ- 
tory, found a way to paſs by that rule, through the 
medium of uſes in equity, or by deviſe. And though 
the Legiſlature afterwards attempted by the ſtatute 


ol 
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of uſes to remit the common law, and exclude all 
poſſibilityof contingent uſes, (See Bacon's Law Tradts 
335, 342+) the various neceſſities of mankind in- 
duced the judges, after the ſtatute, to allow a more 
minute and complex conſtruction upon convey- 
ances to uſes, than upon others. Hence it was 
adjudged, that the uſe need not always be executed 
the inſtant the conveyance was made, but that the 
operation of the ſtatute might wait until a uſe 
ſhould ariſe, provided the ſuſpenſion was confined 
to a reaſonable period of time. 


And ſuch future uſe may be introduced, as the 
firſt uſe limited, either to veſt at a certain time, as 
if, when attornments were in uſe, A. had made a 
feoffment in fee of à manor, part of which was in 
leaſe for years, to hold to the feoffee and his heirs, 
to the uſe of the feoffee and his heirs, upon con- 
dition, that the feoffee ſhould pay to the feoffor, 


within ten days 1000/. and, if he failed, then, 


to the uſe of the feoffor for life, the remainder to 

the uſe of his ſon in tail, and the money had not 
been paid, and the leſſor had attorned within ten 
days to the feoffee; the ſame had been a good attorn- 
meat to raiſe the ſecondary uſes, although that the 
firſt uſes did not take effect. For the condition is 
not annexed to the eſtate of the land, but to the 
future uſe only. Per Dyer, 2 Leon. Rep. 222. Soif 
one bargain and ſell to the uſe of another five years 
hence, this is a good future uſe. Per Holt, C. J. 12 
Mod. Rep. 39. Or ſuch future uſe may be made to 
commence on a given event, at an uncertait time. 
As by a feoffment to the uſe of the right heirs of J. &. 


G4 after 
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after the death of F. S. Per Holt C. J. in the caſe 
of Davis and Speed, 12 Ad. 29. So where one 
made a feoffment to the uſe of feoftees and their 
heirs, upon condition that, if he did not pay 
10,0001. within fifteen days to B. or his affigns, 
then they ſhould ſtand ſeiſed to the uſe of B. and 
his wife, remainder to T. their ſecond fon in tail, 
with divers remainders over; the money was not 
paid, and it was held, that the feoffment was good 
to paſs the contingent uſe. Harweil v. Lucas, Moore 


Rep. 99. 


So it was held by all the juſtices in the 37th and 
38th of Elizabeth, that where A. made a feoffment 
to the uſe of himſelf and B. his wife, that ſhould be, 
after their marriage, and of the heirs of their 
bodies, and then 4. took B. to wife, that, although 
the huſband was ſeiſed in fee in the mean time, as 
in truth he was, yet by the marriage, the new uſe 
ſhould ariſe and veſt, if there were no act in the 
mean time to deſtroy the future uſe, according to 
the limitation of the uſe : and judgment was given 
accordingly. Woedliffe v. Drury, 37th and 38th Eliz. 
Co. Eliz. 439. S. C. 2 Rolls Abr. 791. Pl. 35. et 
vide Smith verſ. Warren, 41 Eliz. Cro. Elix. 688. 


| In the laſt caſe the name of the intended wife 
was mentioned in the feoffment, and the limitation 
to her was ſuture, which ſeems to make a difference. 
For where M. levied a fine to the uſe of him and 
his wife, that he ſhould afterwards happen to marry, 
by whatever name ſhe ſhould be called, during 
their lives and the life of the ſurvivor of them, with 


remainders over ; and afterwards he married and 
2 died, 
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died, and his wife entered on the land ; it was held 
that ſhe took nothing by the feoffmeat, for that the 
land was veſted in the huſband with remainders over. 
Mautton's caſe, Anderſon 42. S. C. Dyer 274 The 
reaſon ſeems to be, that ſhe was not capable at 
the time of the limitation; but it was admit- 
ted, that if the uſe had been limited, eſpecially 


to 4. until he took a wife, and then to the uſe 
of him and his wife for their lives, the ſame had 


been a good uſe to the wife; but it was faid 


that, in the principal caſe, the uſe was limited to 
the wife in praſenti, and not upon a contingent; 
and becauſe the wife at the time of the limitation 
was not capable, ſhe never could take after. Vid. S. 
C. 2 Leon. 223. But Anderſon in his Reports ſays, 
neta, for much may be ſaid on both ſides, &c. See 
S. C. Moore 96. | 


Again, where 4. ſciſed of land in fee, covenanted 
for the advancement of his ſon, and of his name, 
blood, and poſterity, to ſtand ſeiſed to the uſe of 
himſelf for life, and afterwards to the uſe of his 
ſon, and of ſuch wife as he ſhould marry, and 
the heirs male of his body ; the father died, and 
afterwards the ſon took a wife; it was held that 
the wife in this caſe had a joint eſtate with her huſ- 
band, to them and the heirs 'male of the- body of 
the huſband ; that the confideration raiſed' the uſe 
to the wife; for without a wife he could not have 
poſterity; and the eſtate of the ſon ſhould ſupport 
the Contingent Remainder to the- wife until the 
marriage, and then the eftate of the ſon ſhould 


change from an eſtate tail iz him alone, to a joint 
eſtate, 


* 
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eſtate, by reaſon of the ſtatute of uſes, which veſted 


the poſſeſſion as the uſe was, and the uſe was in this 


caſe joint, 7enk. 8 Cent. Pl. 52. Trin. 5 Fac. Curia 
Wardorum. 


Eftates alſo may be limited, by way of uſe to 
ariſe upon a uſe, on a contingency to happen in 
future, and thereby a fee may be ſet upon a fee 3 
inſtances of this kind occur in our books, and were 
admitted in courts of law ſoon after the ſtatute of 
uſes; this is proved by Mr. Fearne, in his eſſay on 
Contingent Remainders, laſt edition, page 412. from 
Bro. Hr. tit. Feoff. al. Uſes, Pl. 30. and the caſe of 
Brimſcombe verſus Parker, and other caſes cited alſo 
by Mr, Farne. ibid. 413. 


And in Boftoct's caſe, Ley. Rep. 56. V. B. father 
of E. B. grandfather of R. being ſeiſed in fee of 
a meſſuage and mill and other hereditaments in B. 
and M. and alfo of another mefſuage with a cur- 
tilage in B. levied a fine of the ſaid hereditaments, 
with others (except a cloſe called G. C.) to the 
uſe of V. B. forlife, and after his deceaſe to the 
uſe of E. B. and the heirs males of his body, on 
the body of M. his wife begotten, with other re- 
mainders over in tail, the remainder to the right 
heirs of E. and for the other meſſuages and certain 
lands thereunto belonging, and the ſaid cloſe called 
G. C. before excepted, to the uſe of E. B. for life, 
remainder to the uſe of the heirs male of the ſaid 
E. B. on the body of the ſaid M. begotten, with 
other remainders in tail, remainder over in fee to 


"the right heirs of E. B; and if the ſaid E. B. 


ſhould 
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ſhould fortune to die (living the ſaid Af.) that then 
the ſaid fine ſhould be of the laſt mentioned meſ- 
unge and the lands thereunto belonging, or there - 
with occupied, and of the ſaid cloſe called G. C. 
to the uſe of the faid MH. for the term of her life, 
and after her deceaſe to the uſes aforeſaid. E. B. 
died, living M. and B. M. the grandfather. And 
it was reſolved that the eſtate Af. was entitled to 
was an eſtate for life in the laſt mentioned meſ- 
ſuage. 


— 


We may obſerve in the caſes above-mentioned, 
that the contingencies thereinare all limited to take 
effect within a ſhort ſpace of time, or the compaſs 
of a life in being. But no caſe has as yet exprefsly 
fixed the altimum quod fit, as Lord Nottingham calls 
it, or the utmoſt limitation of a fee upon a fee; 
the object, therefore, of our further enquiry on this 
head, will be, to endeavour to aſcertain, as far as 
may be, by inference, where the courts will ſtop 
giving countenance to theſe modifications of pro- 
perty. 


I have been able to find no caſes on theſe future 
and ſhifting uſes, and other ſpringing and executory 
intereſts, particularly applicable to this head of in- 
quiry, except thoſe already mentioned, until that of 
Lloyd and Carew, which extended the Jimits of ſuch 
uſes to a life in being, and one year after ; and the 
reſolution in which ſeems to have been founded on 
the opinion thrown out on this ſubjeR by Lord Vet- 
tingham in the Duke of Norfol#'s caſe, which will alſo 
be foundinfra page 35 3, and which opinion his Lord- 

FRY | ſhip 


ſhip' grounds on the deciſion in the caſes of 
Hyade and Lyons, and Pell and Brown, the former 
of which is reported in 3 Leonard's Reports page 64. 
and the latter of which will be found in this 
Eſſay ſupra page 306. and both of which are adjudi- 
cations upon executory deviſes, Lord Nottingham in 
his argument on the Duke of Norſolt's caſe, reaſon- 
ing from the principles which guide contiogent and 
future uſes, to thoſe which ought to guide the truſts 
of terms, fixes no preciſe boundary to the time at 
which contingent and future uſes and intereſts may 
be limited to ariſe; but he eftabliſhes nevertheleſs a 
criterion for aſcertaining it, founded on ſound ſenſe 
and reaſon ; namely that the boundary ſhould be there, 
where any inconvenience. appears; his Lordſhip ſays, 
that wherever there is a tendency to a perpetuity, 
or any inconvenience, there the courts ſhould ſtop ; 
and he contended that the caſes of Hynde and Lyons, 
and Pells and Brown had decided, that there was no 
tendeney to a perpetuity or inconvenience in ſuſpend- 
ing the veſting of contingent or ſecondary uſes, for 
as a great length of time as had been permitted in 
reſpect of the veſting of an executory deviſe in theſe 
cafes. And this reaſoning is clearly juſt, for though 
there is, as we have ſeen, a material difference in 
the manner in which contingent ſecondary uſes and 
eſtates take there riſe between them and executory 
deviſes, yet there can be no difference in reſpe& to 
their influence on the ſubject affected by them; there 
can be no miſchief or inconvenience in the poſt- 
poning the veſting of a contingent ſecondary uſe, or 
ſhifting or ſpringing truſt, to the ſame period as that 

to 
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to which the law permits the veſting of an execu- 
tory deviſe to be poſtponed. | That period which 
in relation to the veſting of an executory deviſe 
has no tendency to a perpetuity, or palpable incon- 
venience, can have no ſuch tendency in relation to 
contingent ſecondary uſes, or ſhifting or ſpring- 
ing truſts; and upon theſe grounds Lord Nottingham 
decided in the cafe of the Duke of Norfolk, that the 
limitation of a future - truſt of a term, upon the 
contingency of the death of a perſon without iſſue 
male, in the life of another perſon, not leaving his 
wife enſient with a ſon, was good and valid; be- 
cauſe there was no inconvenience in ſuch ſettle- 
ment, no tendency to a perpetuity in ſuch limita- 
tion, no rule of law broken by ſuch a convey- 
ance; for it could not be ſaid that a limitation 
broke any rule of law, unleſs there was a tendency 
to a perpetuity, or a palpable inconvenience: and 
though, in this caſe, the deciſion was made on the 
limitation of the truſt of a term, yet being made ex- 
preſsly on the ground, that ſuch limitation of the 
_ truſt of an inheritance would have been good, which 
opinion as to the validity of the truſt of an in- 
heritance, was founded on the caſe of Pells 'and 
Brown as to an executory deviſe, this caſe of the 
Duke of Nerfali's may be conſidered as an adjudi- 
cation in parliament, that there is a complete an- 
alogy between executory deviſes, future and ſhifting 
uſes, and other ſpringing and executory intereſts 
in real and perſonal property, in reſpect of the con- 
venience and inconvenience of them in relation to 
property; and that therefore they ought all to be 
conſtrued 


General Qualitier ; 
conſtrued upon the ſame- principles, and ſubject to 
the ſame limits and reſtrictions ; and that ſuch fu- 
ture and ſhifting uſes, and other ſpringing and exe- 
cutory intereſts are good, if ſo framed as to take 
effect within the compaſs of one life in being. 
The conſequence of which will be, that every caſe 
on the limits of an executory deviſe, may be con- 
ſidered as an authority as to the limits of future and 
ſhifting uſes, and other ſpringing and executory 
intereſts ; and every caſe on future and ſhifting uſes 
and other ſpringing and executory intereſts, as an 
authority as to the limits of executory deviſes. 


If we may be allowed to carry the analogy be- 
tween executory deviſes and ſhifting or executory 
uſes, to the length I have ſuggeſted it will bear, 
the caſes of Taylor and Biddle, and Stephens and 


Stephens, ſupra 318, 319. may be conſidered as 
eſtabliſhing the propoſition, that ſuch contingent 
uſes would be good, though not limited to take 


effed until eweaty-one years after the period of a 
fe in unt 


One of the purpoſes to which theſe future, fe- 
condary and ſhifting uſes have been applied, is, 
where a father ſeiſed of two eſtates, wiſhes to keep 
them in diſtinct branches of his family, and, for 
that purpoſe, ſettles one eſtate on his eldeft fon and 
his iſſue, and for want of ſuch iflue, on his younger 
ſons ſucceſſively, and their reſpective iſſue, and ſet- 
tles the other eſtate on his fecond ſon and his iſſue, 
and for want of ſuch iflue, on his younger ſons re- 
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ſpeQively, and their ſucceſſive iſſue. In ſuch caſe, 
if the cldeſt ſon ſhould die without ifſue, the eſtate 


limited to him would, if nothing more were done, 


deſcend to the ſecond ſon, and he would thereby 
become poſſeſſed of both eſtates, which would mi- 


litate againſt the intention of the father: but herg, 
in order to effectuate the intention, reſort is had 


to a ſhifting or ſecondary uſe, or ſpringing and 
executory truſt, by the interpoſition of which, the 
uſe limited to the ſecond ſon is, by condition an- 


nexed, made to ceaſe, and a new uſe raiſed to the 
third or other ſon. 


The Duke of Norfo!/'s eaſe, to which I have be- 
fore alluded, and which will be found in the con- 


text, is the leading caſe upon this ſubject; and 


though in that caſe the object is effected by the 
truſt of a term, and not by a uſe, yet, arguing from 
the principle, that the criterion in all caſes by which 

we are to judge of the validity of ſuch ſhifting exe- 
cutory intereſts, is their tendency or non-tendency 
to a perpetuity, or palpable inconvenience, that caſe 


furniſhes the principle upon which all caſes of this 
nature muſt be decided. - 


The next adjudication I have met with on this 
ſubject, and which regards an eſtate in fee, is that 
of Meolls againſt Sheffield, and others. 2 Bro. Rep. 
Chan. 215. which aroſe on a truſt. In this caſe, A. 
deviſed all his moiety of the manor of H. and all his 


meſſuage called G. and other eſtates in the counties 


of S. and C. to C. and D. and their heirs, to the 
I uſe 


95 


DE” LESS — 
” * 


_- ocean mr = 


General Qualities 


uſe of his daughter E. for her life, with remainder 
to the uſe of F. third ſon of E. for life, remainder 
to truſtees to ſupport Contingent Remainders, re- 
mainder to the firſt and other ſons of F. ſucceſſively 
in tail male, remainder to the uſe of G. (the plain- 
tiff's father) fourth ſon of E. for life, remainder to 
truſtees to ſupport Contingent Remainders, remain- 
der to the firſt and other ſons of G. ſucceſſively in 
tail male, remainder to H. fifth ſon of E. for life, re- 
mainder to truſtees to ſupport Contingent Remain- 
ders, remainder to the firſt and other ſons of the 
ſaid H. ſucceflively in tail male, remainder to his 
own right heirs. | 


And B. by his will, after other deviſes therein 
mentioned, deviſed unto truſtees all his freehold 
eſtates in the county of S. or elſewhere in the king- 
dom of Great Britain (before unbequeathed) upon 
truſt to receive and take the rents and profits 
thereof to pay debts, &c. in aid of his O. eſtates, 
if they ſhould not be ſufficient; and ſubject thereto, 
and to the payment of ſeveral annuities, to pay the 
overplus rents and profits of the ſaid laſt mentioned 
eſtates unto his brother G. (the plaintiff's father 
before-mentioned) for and during the term of ſixty 
years, if he ſhould fo long live (ſubject to the pro- 
viſo therein-mentioned relating thereto), and from 
and after the expiration of the ſaid term, or the de- 
ceaſe of the ſaid G. which ſhould firſt happen, then 
he (the teſtator B.) directed that his truſtees and 
their heirs, ſhould ſtand ſeiſed of his ſaid deviſed 
meſſuages, &c. ſubject and charged as aforeſaid, to 
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the uſe of the firſt ſon of the body of the (aid 6. 
and the heirs of the body of ſuch firſt ſon (ſubject 
to the proviſo therein after mentioned). And in 
default of ſuch iſſue, to the uſe of the ſecond, third, 
fourth, and all and every the ſon and ſons of the 
body of the ſaid G. c. And in default of ſuch 
iſſue, then to pay the overplus rents and profits of 
the ſaid premiſſes to his brother H. for and during 
the term of fifty years, if he ſhould fo long live, 
(ſubject to the proviſo therein-after-mentioned, re- 
lating thereto). And from and after the expiration 
of that term, or the deceaſe of the ſaid H. which 
ſhould firſt happen, then he directed that his ſaid 
truſtees ſhould ſtand ſeiſed of. bis ſaid deviſed meſ- 
ſuages, c. ſubjeR and charged as aforeſaid, to the 
uſe of the firſt ſon of the body of the ſaid H. to be 
begotten, and the heirs of the body of ſuch firſt ſan 
lawfully iſſuing (ſubject as aforeſaid) and in default 

of ſuch iſſue (ſubject and charged as aforeſaid) to 
the uſe of the ſecond, third, fourtt, and all and 
every other ſon and ſons of the ſaid H. to be be- 
gotten, c. And in default of ſuch iflue, then 
to pay the overplus rents and profits of the ſaid pre- 
miſes to the teſtator's brother R. for and during the 
term of fifty years, if he ſhould ſo long live (ſubject 
to the proviſo aforeſaid,) and from and after the 
expiration of that term, or the decesſe of his ſaid 
brother R. which ſhould firſt happen, then he de- 
viſed that his truſtees ſhould (ſubject as aforeſaid) 
ſtand ſeiſed of the ſaid deviſed premiſſes, to the uſe 
of the firſt, ſecond, third, and fourth ſons of the 
body of the ſaid R. begotten or to be begotten, Cc. 


with other remainders over; provided always, and 
Vox. II. H | his 


General Qualities 
his expreſs will and meaning was, in caſe bis ſaid 


brother H. or the heirs of his body, or his ſaid bro- 


ther R. or the heirs of his body, ſhould become 
ſeiſed of the eſtates of which his late grandfather 


A died ſeiſed, either by virtue of or under his will, 


or by any other ways or means whatſoever, that then 
end from thenceforth, the truſts thereby declared 
of the laſt deviſed meſſuages, &c. for the uſe and 
benefit of ſuch perſon and perſons as ſhould ſo be- 
come ſeiſed, ould, from the time of his, her, or 
their becoming ſo ſeiſed, ceaſe determine and become 
abſolutely void; and his (the teſtator's truſtees) and 
their heirs ſhould immediately afterwards ſtand 
ſeiſed of his laſt deviſed meſſuages, c. to and for the 
uſe and benefit of the perſon or perſons next in remainder, 
by virtue of that his will, and in ſuch and the like 
manner as he ſhe or they would be intitled thereto, 
in caſe the perſon or perſons, ſo ſeiſed of his grand- 
father's eſtates, was or were actually dead, any 
thing therein contained to the contrary notwith- 


ſtanding. 


The teſtator B. died in 1982, and his truſtees 
thereupon took poſſeſſion of his eftates, paid his 
debts, and were ſeiſed thereof to the uſe of H. for 


the term of fixty years, if he ſhould fo long live. 


The teſtator A. the grandfather of the teſtator 
B. died in 1765, and by virtue of his will E. his 
daughter entered upon the eſtate deviſed to her for 
her life; ſhe died in 1785, and F. third ſon of E. 
the ſecond deviſee in the will of A. (having died in 
1783,) G. fourth ſon of E. the father of the plain- 
tiff became entitled for life to the eſtates deviſed 
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by A. Upon G.'s coming into poſſeſſion, V. G. his 
ſon filed his bill, inſiſting that G. being in 
poſſeſſion of the eſtate, deviſed by 4. his (G.'s) 
intereſt in the eſtate deviſed by B. was deter- 
mined, and that . G. as being the next per- 
fon in remainder in B.“ s will was become inti- 
tled to that eſtate. And one queſtion was, whe- 
ther the proviſo for that purpoſe was good? It was 
contended on behalf of G. that it was illegal, and 
tended to render the eſtate unalienable, longer than 
the rules of law would permit. Sed per curiam, there 
is no doubt with reſpect to the validity of the pro- 
viſo; ſeveral eſtates are held under ſimilar limi- 
tations. No rule of law is contradicted by it, And 
if no recovery was ſuffered, it might take place at 
any diſtance of time. 


The caſe of Heneage and Heneage, 4 Term Re- 
ports 13. involves a ſimilar deciſion on a ſhifting 
uſe. That caſe aroſe upon a queſtion reſerved for 
the opinion of the court on an ejectment for lands 
in the county of L. and it was ſtated, that T. H. 
deceaſed (the late grandfather of the leſſor of the 
plaintiff in ejectment) by his will dated in 1735, 
deviſed the ſame to his brother G. H. and to V. T. 
and their heirs, &c, in truſt, as to part of the pre= 
miſſes, to the uſe of his wife C. H. for life, remain- 
der to truſtees for a term upon certain truſts, which 
never took effect, and which term had been ſurren- 
dered by the truſtees, remainder as to the part deviſed 
to C. H. as well as to the parts whereof no uſe 
was therein before limited, to the uſe of his ſon 
G. F. H. by his firſt wife for life, remainder to the 
uſe of the ſaid G. H. and . T. and their heirs 
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during the life of the ſaid G. F. H. in truſt to pre- 
ſerve contingent uſes, and eſtates therein after li- 
mited ; nevertheleſs to permit the ſaid G. F. H. 10 
receive the rents, Cc. during his life, remainder to the 
uſe of the firſt and other ſons of G. F. H. ſucceſſively 
in tail male, remainder to the uſe of the deviſor's ſon 
T. H. by his then wiſe for life, remainder to the 
firſt and other ſons of the ſaid T. H. (the ſon) ſuc- 
ceſſively in tail male, remainder to the uſe of the 
deviſor's third, and other ſons ſucceſlively in tail 
male, remainder to the deviſor's right heirs in fee. 
In- which will was contained the following proviſo, 
provided always and my will is expreſsly, that in 
cafe it ſhall happen that my ſon G. F. H. or any 
ſon or ſons of his, to whom the ſaid manors, Ce. 
herein-before-mentioned, are limited as aforeſaid, 
ſhall ever inherit or take by deſcent, or by any gift, 
grant, or deviſe, or otherwiſe become ſeiſed in poſ- 
leſſion for his or their life, or lives, or for any greater 
eſtate, of the whole or ſo much of the real eſtate of 
my faid brother G. H., as ſhall exceed the yearly 
value of the eſtate by this my will limited in uſe 
to him and them by 1co7. by the year, that then, 
and from ſuch time as my ſaid ſon G. F. H. or any 
ſon, or ſons of his, ſhall ſo inherit or take by deſcent, 
gift, grant or deviſe, or otherwiſe become ſeiſed in 
poſſeſſion of ſuch or ſo much of the ſaid real eftate 
of my ſaid brother G. H. as aforeſaid, for the term 
of his or their natural life, or lives, or of any greater 
eſtate, all and every the uſe and uſes, limitations 
and eſtates, herein-before created and declared of 
and concerning the ſaid manors, &c. herein before 
mentioned to, and for, or in favour of my ſaid fon G. 
F. H. or any ton or ſons of his, fo coming into poſ- 
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ſeſſion of ſuch and ſo much ofmy ſaid brother's eſtates 
as aforeſaid, ſha]l ceaſe, determine and be utterly 
void; and in ſuch caſe my will and meaning is, that 
the next in remainder, according to the uſes of this 
my will, ſhall ſucceed to, and have and enjoy my ſaid 
eſtate hereby deviſed, as if my ſaid ſon G. F. H. or any 
fuch fon or ſons of his was or were reſpedlively dead; any 


thing herein- before contained to the contrary there- 
of in any wiſe notwithſtanding.” 


T. H. (the deviſor) died in 1740, leaving the 
ſaid C. H. fince alſo dead, his widow, and G. F. H. 
his eldeſt ſon and heir at law him ſurviving; where- 
upon G. F. H. entered upon the premiſſes limited 
to him for his life, except ſuch part as was limited to 
C. H. and on C. H.'s death in 1766, G. F. H. en- 
tered upon the reſidue, and continued in poſſeſſion 
till his death in 1782. G. H. (the deviſor's brother) 
who was alſo ſeiſed in fee of ſeveral manors, &c. 
by his will dated in 1751, deviſed the ſame to the 
uſe of his nephew the ſaid G. F. H. for life, remain- 
der to his firſt and other ſons ſucceflively in tail male, 
with diyers remainders over, and with the reverſion 
to his own right heirs; and died in 1753, on which 
his nephew G. F. H. entered upon the premiſſes 
deviſed to him by his uncle's will, and which ex- 
ceeded the yearly value of the eſtates above limit- 
ed to him for life by his father's will by one hun- 
dred pounds, and upwards by the year, and con- 
tinued in poſſeſſion till 1782, when he died leaving 
iſſue of his body the defendant his eldeſt fon and 
heir, and the leſſor of the plaintiff his ſecond ſon z 


at the death of G. H. the uncle, G. F. H. had no 
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ſon. Thedefendant was born in December 1768, and 
the leſſor of the plaintiff in 1771, G. F. H. had 
alſo a ſon named G. B. H., who was born on 
the 17th day of March 1768, and died the roth day 
of May following, before the birth of the defen- 
dant. T. H. (the ſon of the teſtator T. H. named 
in his will) died unmarried and without iflue on the 
27th day of February 1751, in the life-time of the 
ſaid G H. and the deviſor T. H. had no third or 
other ſon. The ultimate limitation in the will of the 
ſaid T. H. to his right heirs way veſted in G. F. H. 
as heir of his father T. H. at the time of the death 
of the ſaid G. H. the uncle. Upon the death of the 

faid G. F. H. the defendant, his eldeſt ſon, took by - 
deviſe, and became and was then ſeiſed in poſſeſſion 
in tail male of the eſtate of G. H. (the brother of 
the firſt deviſor T. H.) under the will of G. H. 
and which eſtate of G. H. exceeded the yearly value 
of the eſtate deviſed by the will of T. H. by one 


hundred pounds by the year, and upwards. Upon 


the death of G. F. H. the defendant entered upon 
the premiſſes in queſtion, and was then in poſſeſſion 
thereof and never had any iſſue of his body. 


No doubt ſeems to have been entertained in this 
caſe, as to the validity of the proviſo for ſhifting 
the uſes on the contingency of the acquiſition of 
an eſtate of the amount ſuggeſted in the will, but 
the main queſtion agitated was, whether, as the par- 
ticular eftate of G. F. H. determined before he had 
a ſon capable of taking as next in remainder ac- 
cording to the uſes of the will, the ſubſequent limit- 
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ations did not fail for want of an eſtate to ſupport 
them? And it was contended for the defendant, 


that the event which determined the particular eſtate 


of G. F. H. alſo determined the ſubſequent limita- 
tions expectant upon it, no perſon being then in 
eſe to take, and that conſequently the defendant 
was entitled as heir at law to the deviſor, his grand» 
father. The limitation to the truſtees to preſerve 
Contingent Remainders could not, it was ſaid, vary 
this caſe in favour of the plaintiffs, becauſe their 
right of entry was only for a particular purpoſe, 
namely to receive the rents and profits, and to pay 
them over to G. F. H. but on the event of the un- 
cle's death, and G. F. H.'s ſucceeding to his eſtate, 
his right to theſe rents arid profits ceaſed by virtue 
of the proviſo in his father's will ; that, if the limi- 
tation to the truſtees had given them a right of entry 
far all purpoſes during G. F. H.'s life, or, as in the 
caſe of Nicholls v. Sheffield, ſupra, a right of entry 
for the benefit of the perſon next in remainder, the 
ſubſequent remainders might have been ſupported : 
But here the deviſe to them was for a particular 
purpoſe only, which purpoſe was at an end before 
the birth of a ſon of G. F. H.; for the event of G. 
F. H.'s ſucceeding to his uncle's eſtate was to have 
the ſame effect as his death. That ſuppoſing G. F. 
H. had had a ſon born before the death of his uncle, 
ſuch ſon would have been intitled to take under 
the expreſs words of the proviſo; then if ſuch ſon 
would have had a right of entry, the truſtees would 
have none; but if they had any right of entry under 
the proviſo for the benefit of the perſon next entitled, 
H 4 ſuch 
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fuch right was inconſiſtent with the eſtate before gi- 
ven to them; for the limitation to them was only in 
truſt to receive the rents and pay them to G. F. H, 
and yet under the proviſo G. F. H. was not intitled 
to receive them. That if G. F. H. had had a ſon be- 
fore the uncle's death, that ſon was to take by the 
proviſo as if the father were dead; but if the truſ- 
tees had a right to enter, they could only have en- 
tered to receive the rents and profits, and for the uſe 
of the father ; either therefore the truſtees could 
not enter at all, or if they could, their right of 
entry was (in the event which happened) inconſiſt- 
ent with the truſt. That the court by determin- 
ing in favour of the heir at law, would not defeat 
the intention of the teſtator ; for that had been fruſ- 
trated already by the event of the uncle's ſurviving 
his nephew, and dying before G. F. H. had a ſon; 
but if it were even neceſfary to decide contrary 
to the deviſor's intention, ſt ll as he had not guarded 
againſt this event, which he might have done by a 
proviſo ſimilar to that in the caſe of Nicholls and 
Sheffield, the heir at law had a right to take advantage 
of that defect. Sed per Lord Kenyon C. J: This is 
one of thoſe caſes on which it is impcflible to raiſe 
any doubt. The general outline of the will, tripped 
of technical terms, is this; the deviſor who was a 
younger brother left his eftate to his eldeſt ſon for 
life, remainder to truſtees to preſerve contingent 
remainders, remainder to his firſt and other ſons in 
tail, with a proviſo, that, if the larger eſtate ſhould 
deſcend from the elder branch of the family to his 
eldelt ſon, his own eſtate ſhould go to the younger 
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branch of his family: that event did happen, the 
uncle's eſtate deſcended to the deviſor's eldeſt fon. 
The argument now uſed (his lordſhip ſaid) is, that 
notwithſtanding ſuch may have been the deviſor's 
intention, he had not uſed proper limitations to give 
effect to it; and the objeCtion is that, the particular 
eſtate having been determined before the contin- 
gent limitations could take effect, theſe limitations 
were defeated, but that objection depended upon 
the not giving effect to one of the moſt important 
limitations in the will, namely that to the truſtees to 
preſerve contingent remainders, during the life of 
G. F. H. Theſe are the common words inſerted 
in every limitation of this kind; and there is no- 
thing in this will to induce us to imagine that the 
deviſor intended that the eſtate limited to the truſ- 
tees ſhould not continue during the whole natural 
life of his eldeſt ſon ; unleſs therefore the defendant 
can obliterate theſe words from the will, or ſhew 
that they cannot have any effect, there is an end of 
his claim; but moſt unqueſtionably their eſtate did 
continue during the eldeft ſon's life. It is not ne- 
ceſſary here to decide who was entitled to the rents 
and profits after G. F. H. ſucceeded to his uncle's 
eſtate and before he had a ſon born: it is ſufficient 
for the determination of this caſe that the truſtees 
had a right of entry during the whole of G. F. H.'s 
life, and were to receiye the rents and profits for the 
ſame purpoſe. And Buller and Greſe Juſtices were 
of the ſame opinion, Aþburft being abſent. 


It is obſervable that in caſes of this nature the words 
** the next perſon in remainder” to whom the eſtate 
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of which the uſe ceaſes is limited, are conſtrued as 
denoting the perſon on whom that eſtate would 
devolve by deſcent or otherwiſe, on the death of the 
| perſon then ſeiſed or poſſeſſed thereof, and not the 

perſon deſcribed in the inſtrument to take as next 
in remainder by purchaſe. 


This was determined in the above mentioned caſe 
of Nichols againſt Sheffield, the ſecond queſtion in 
which was, whether X. the brother or the ſon of 
H. the then tenant, was intitled to the eftate, the 
uſe of which ſhifted? And the Maſter of the Rolls 
was clearly of opinion, that, in the event which had 
happened, the ſon of H. who was next in deſcent, 
and not X. the brother, who was next in the limi- 
tation, to take by way of remainder, was entitled 
to an eſtate tail in poſſeſſion, in the premiſſes, de- 
viſed by B's will, ſubject to the charges; for the 
clauſe only defeated the eſtate of the perſon coming 
into poſſeſſion of ſo much of B's eſtate as was men- 
tioned in the will, and could not defeat the eſtate of 
any one of his (7's) ſons not ſo coming into poſ- 
ſeſton, 


The reader will no doubt have obſerved, that in 
the preceding caſes of Nicholls and Sheffield, and 
Heneage and Heneoge, the events upon which the 
eſtates were to ſhift, were not confined to any par- 
ticular period of time, as a life in being or twenty- 
one years after, as in the caſe of Zoyd and Carew, 
and other caſes before mentioned, This circum- 
ſtance would have rendered theſe uſes void, had there 


not been another circumſtance in the nature of thoſe 
caſes, 
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| caſes, that rendered the effect of the proviſoes ca- 
pable of being barred or deſtroyed within or at the 
end of twenty-one years after the expiration of the 
firſt life; for the in-onvenience of perpetuities, is 
the reaſon for confining executory limitations and 
future uſes, to thoſe bounds ; and limitations of the 
preſent ſort are of that kind, and equally tend to 
create perpetuities, and are therefore equally to be 
guarded againſt and reftrained within the very ſame 
limits. But the effect of any limitation or proviſoe 
in reſpect to creating a perpetuity ceaſeth, where 
ſuch limitation or proviſo is made ſubject to the 
power of the perſon on whoſe eſtate it is to operate; 


and the moment it becomes capable of being barred 


or deſtroyed by him, it can no longer be ſaid to tend 
to a perpetuity, any more than an eſtate tail 
with remainder over does, which eſtate and the re- 
mainders over are capable of being barred by the 
tenant in tail. 


But it is eſtabliſhed beyond diſpute at this day, 
that all collateral and conditional limitations, and 
proviſoes annexed to an eſtate tail, may be barred 
by a common recovery of tenant in tail, ſuffered 
before the condition or event happens, in which 
the proviſo or conditional limitation is to take 
effect. Now the ſons in the above caſes take eſtates 
tail in the lands to which the above proviſoes are 
annexed, therefore a recovery ſuffered by any ſon, 


then tenant in tail in poſſeſſion of theſe lands, be- 


fore the acceſs of the eſtate firſt limited, would bar 
and deſtroy the effect of the proviſoes, and prevent 


the. 
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the eſtates from going from the then poſſeſſor to the 


next in remainder, when ſuch acceſſion afterwards 


happens. And any ſuch ſon might ſuffer a recovery 
immediately after his attaining twenty-one years of 
age, and even the youngeſt ſon, ſuppoſing the firſt 
taker in ſuch caſe to be twenty, muſt attain that 
age within twenty-one years after the death of bis 
father, whoſe life was in being at the time when 
the will takes effect. Conſequently, the effect of 
the proviſo in theſe caſes could not continue any 
longer ſo in force as to be incapable of being bar- 
red, beyond the period of a life in being, and twenty- 
one years after : becauſe within that period it muſt 


de in the power of ſome perſon in poſſeſſion to bar 


the conditional limitations over, and though he 
ſhould not uſe this power, ſtill as he poſſeſſes it, 
the limitation, which is ſubject to it, is, thenceforth 
no more a perpetuity, than a remainder after an 
eſtate tail is, when the tenant in tail does not act fo 
as to bar it. And therefore ſuch proviſoe, ſo long as 
continues in force, unbarred by a recovery of any 
tenant in tail, may operate totes guotzes, that is, 


upon every ſuch union of the eſtate in any perſons 


expreſſed in the proviſoes. 


Another purpoſe to which ſhifting or ſecondary 
uſes, taking effect by way of ceſſer may be applied, 
is, to ſecure the purchaſer of an eſtate againſt in- 
terruption in the enjoyment of it, or to indemnify 
him from loſs thereby. 


And in fuch caſe it ſcems, the benefit of the con- 


dition or ſhifting uſe will not paſs to the aſſignee of 
the 
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the protected eſtate, ſo as to enable him to take 
advantage of it by entry. 


The caſe of the earl of Kent verſus Seward and 
Scott, Cro. Car. 358, furniſhes an inſtance of this ſort. 


There F. B. ſeiſed in fee of the manor of X. in 
the county of N. and of the manor of A. by fine, 
41 Eliz. conveyed the ſaid two manors to G. earl 
of S. and his wife, to the uſes following, viz. of the 


manor of K. to the uſe of them, their heirs and aſſigns, 


and of the manor of A. to the uſe of the wife of 
F. B. for her life, and after to the uſe of the heirs 
of F. B. until J. his wife ſhould evict and expel the 
ſaid earl and countels, their heirs or aſſigns, their 
farmers, tenants, or leſſees, of or from the manor 
of X. or any parcel thereof, and, after ſuch evic- 
tion, then to the uſe of the ſaid earl and his wife, 
their heirs and affigns, until they ſhould be ſatiſ- 
fied with the profits for their loſs. F. B. by fine, 
conveyed the manor of A. to R. to the uſe of him 
his heirs and afligns. The earl of S. afterwards 
by fine conveyed the manor of X. to the uſe of the 
earl of X. and his wife, and their heirs; then R. 


deviſed the manor of A. to F. W. and to others for 


a thouſand years, and afterwards died ſeiſed of the 
ſaid manor of 4. Then F. B. died, after whoſe 
death, his wife, the ſaid F. evicted from the earl of 
X. in do wer, parcel of the manor of X. and entered. 
Upon which the earl of X. entered into the manor 
of A. upon the aſſignees of the ſaid term, who te- 
entered, Whereupon the carl of X. brought an 


action of treſpaſs, and whether his entry was law- 
| | | ful 
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ful was the queſtion? And after ſeveral arguments, 
it was adjudged for the defendants, that the entry 
.of the earl was not lawful. And the main queſtion 
was, whether the limitation of the manor of 4. 
being to the uſe of the wife of F. B. for her life, and 
afterwards to the uſe of the right heirs of F. B. 
until his wife ſhould evict the carl of S. and his wife, 
- their heirs and aſſigns, their farmers or tenants, of 
or from the manor of X. or any part thereof, and 
then to the uſe of the ſaid earl of S. and his wife, 
their heirs and aſſigns, (and he by fine conveying the 
manor of X. to the earl of X. and his heirs and aſ- 
ſigns) the earl of X. as affignee, ſhould take the 
benefit thereof? And on this point all the juſtices 
unanimouſly reſolved, that he, as aſſignee, might 
not enter, but that the uſe upon the eviction, ought 
firſt to veſt in the earl of S. and his heirs ; and 
that this conveyance before the eviction, could not 
give unto him title of entry as aſſignee; for the 
words © heirs and aſſigns“ were to be taken as 
words of limitation, viz. that the earl of S. by his 
entry ſhould have it by limitation, to bim, his heirs 
and affigns; and ſhould not firſt veſt in the aſ- 
fignee as purchaſor ; and it was not ſuch an intereſt 
as was aſſignable over before eviction. And the 
power of entry was not transferred with the manor 


of XK. Sed vid. context ſupra 194, 195. 


But whether the manor of X. and the conveyance 
of the manor of A. had deſtroyed the privity of entry 
after eviction (the eſtate being transferred to an- 
other before the eviction) they did not deliver any 


opinion, nor agreed. 
Having 
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Having in this note ſtated ſuch caſes, as have 
occurred to me upon executory limitations and 


future uſes, limited within periods which have been 
held ſufficiently proximate, not to be open to the 


objection of tending to perpetuities, and therefore 
allowed, I ſhall direct the Reader's attention to the 
caſes with which I have met, .in which ſuch exe- 
cutory limitations and future uſes have been deem- 
ed invalid, as tending to a perpetuity; after which 
I ſhall endeavour to ſhew, from a compariſon of 
the caſes of both deſcriptions, that although no 
caſe has yet in expreſs terms defined the exact period 
beyond which ſuch limitations are inadmiſſible, yet 
the reſult of all the caſes is, that it mult not ex- 
ceed a life in being, and twenty-one years and a 
few months after, | 


It has been ſhewn by Mr. Fearne, from the caſe 
of Adams and Savage, 2 Salkeld 679, which is cited 
in the laſt edition of the Effay on Contingent Re- 
mainders, pages 50. 428, that a future uſe to com- 
mence after a limitation of a term to the grantor 
for ninety-nine years, remainder to truſtees for 


- twenty-five years is void. And in the caſe of Davis 
and Speed, cited alſo in the ſame Eſſay, pages 63. 
428. it is held, that a future uſe, to ariſe after the 
death of one without iſſue, is alſo void; and the 
Reader will find a fimilar deciſion on a remain- 
der depending upon a general failure of iſſue, in 
Holcroft's caſe. Moore Rep. 487. In that caſe the 
conuſees in a fine rendered the eſtate to the couuſor 
for eighty years then next following, if the conu- 


ſor ſo long lived, and, immediately after his deceaſe, 
to 
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to the firſt begotten ſon of the conuſor, which 
afterwards he ſhould beget, and the heirs male of 
bis body, and ſo ſucceſſively to the ſecond and third 
ſons, the remainder to H. and his heirs. The 
conuſor had not any ſon afterwares. And the 
queſtion on this part of the caſe was, when the 
render was to F. for eighty years, if he ſo long 
lived, and after his deceaſe to his firſt ſon, &c. 
with remainder to H. in whom the freehold reſted 
during the life of the conuſor, or whether the re- 
mainders were void for want of a particular eſtate 
to ſupport them ? And it was agreed by the Judges, 
that the remainders were void, becauſe the eſtate 
of freehold, during the life of the conuſor, did not 
paſs by the render out of the conuſees, but the in- 
heritance compleat remained in the conuſees ; the 
conſequence of which was that the remainder to H. 
if it took effect, would be a remainder to commence 


_ after failure of iſſue of the conuſor. 


J have not been able, in the courſe of my re. 
ſearches, to find any other caſes on ſhifting and 
ſecondary uſes and truſts applicable to the preſent 
point in diſcuſſion ; but if we may be at liberty, and 
which, for the reaſons I have ſuggeſted, it appears to 
2 there can be no doubt, we zre to reaſon from 

aſes of deviſes to thoſe of ſhifting and ſecondary uſes 
and truſts, the caſe of Lade and Helford, ſupra83 in 
note, appears to me to furniſh a deciſive ground for 
concluding, that a ſecondary ſhifting uſe or ſpring- 
ing truſt cannot be limited to take effect at any 
more diſtant period than twenty one years and a few 
months 
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months after a life in being; becauſe the extend- 
ing it to any more remote time, takes away the 


power of alienation for a Tonger period than the , 


law allows. 


The policy of the law, where a man dies leaving 
an infant ſon, reſtrains alienation, until ſuch infant 
attains twenty-one, and as ſuch infant may not be 
born until nine or ten months, or perhaps a further 
period, after the death of its father, the power of 
alienation is of courſe ſuſpended during that period ; 
and as the law impoſes ſuch ſuſpenſion of the power 
of alienation on the infant, ſo it will permit ſuch 
ſuſpenſe by the owner for a like period; for whether 
it ariſes from the act of the law or of the party, the 
effect will be the ſame in relation to the intereſt of 
the public in property, which is what is conſulted 
in the doQrine of perpetuities. To this extent the 
law goes, and here it ſtops; therefore every li- 
mitation which, in its effect, ties up property beyond 
that period, tends to a perpetuity ; becauſe it takes 
away the power of alienation for a longer time than 
the law admits. This ſeems to be the true ground 
of the deciſion in the caſe of Lade and Helford. It 
is true that the adjudication, in that caſe, as applied 
to the facts of the caſe, determines only that the 
taking away the power of alienation for a period 
of five years longer than the policy of the law al- 
lows, tends. to a perpetuity. But it ſeems to me 
it is not the period during which the ſuſpenſion con- 
tinues, but the ſuſpenſion itſelf of the power of 


alienation, longer than the policy of the law admits, 
Vor. II. 1 which 
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which gives the limitation the character of tending 
to a perpetuity, and that the major or minus is per- 
ſectly immaterial. For there ſeems to me no criterion 


from whence we can judge, that this or that limi- 


tation tends to a perpetuity, but the ſuſpenſion of 
the power of alienation longer than the law admits. 
A limitation may have a greater, or a leſs tendency 
to a perpetuity, in proportion as it ties up the alie- 


nation of property for a greater or leſs period oftime; 


but the point at which the tendency to a perpetuity 
begins, is that of the ſuſpenſion of the power of 
alienation for a longer period than the law admits ; 
for if we ſpeak of a perpetuity in any other relation, 
except that which it bears to the alienation of pro- 


perty, we have no ſtandard from whence to aſcer- 


tain its convenience or inconvenience. The caſe 
of Lade and Holford has decided, that the limitation 
there was bad, becauſe it reſtrained the alienation 
of property; the fact was it reſtrained it for five 
years, but had the reſtriction been only for oxz year 
or one month beyond the limits of a life in being, 
and an unbora child attaining twenty-one years, it 
would, I conceive, have reſtrained the alienation of 
property for a longer period than the law admits. 
If we ſpeak of a perpetuity as a meaſure of time, 
five years, or fifty years cannot be ſaid to have any 
tendency to a perpetuity; but if we ſpeak of it in 
relation to the power the law gives to alienate pro- 
perty, the ſuſpending that power five days beyond 
the period allowed, appears to me ſufficient to give 
a limitation the character of tending to a perpetuity ; 
and as Lord Nottingham emphatically ſays, in the 
Duke of Nerfoll's caſe, if it tends to a perpetuity, 

there 
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there needs no more to be ſaid, for the law has ſo 
long laboured againſt perpetuities, that it is an un- 
deniable reaſon againſt any ſettlement, if it can be 
found to tend to a perpetuity. 


The caſe of Phipps verſus Kelynge, ſtated ſupre 


$3. (note a) furniſhes a further illuſtration of the 


bounds and limits of ſuch executory diſpoſitions, 
and appears to me to confirm the principle I have 
ſuggeſted. 
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Ok executozy Eſtates limited 
upon a failure of Heirs 02 
Flue. | 


HER EV E R an executory deviſe i is 

limited to take effect, after a dying 
bert beirs or without Mee, ſubject to no 
other reſtriction, the limitation is void; for 
the policy of our law will not ſuffer property 
to be tied up, and rendered unalienable in 
expectation of ſuch remote contingencies. 


As where lands are deviſed to A. and his 
h:irs, and if A. die without heir then to B. 
this limitation to B. is abſolutely void. —So 
where A. deviſed to J. B. and his Beirs for 
ever, and if J. B. ſhould die without any 
heir, then he deviſed the eſtate to C.; this 


limitation to C. was held void, becauſe too 


remote. 


Again where A. having upon the marriage 
of his ſon B. ſettled lands upon B. for life, 
remainder to the ſons of that marriage ſuc- 
cellively in tail-male, reverſion to A. in fee. 
A4rafterwards reciting. the ſettlement, deviſed 
to the ſons of B. Sc. according to the ſettle- 


ment, and if B. ſhould die without iſſue, he 
charged 
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charged the land with 40007. and gave B. a 
power of making a jointure upon any ſecond 
wife and then deviſed to the iſſues of B. by 
any other wife in tail-male, and in caſe of fai- 
lure of iſſue male of B. he deviſed the lands to 
his own grandchildren by his daughter P. in 
fee. After A. s death, B. ſuffered a com- 
mon recovery and died without any Hue 
male. The queſtion was, whether thoſe 
claiming under the recovery, or the grand - 
children of the teſtator, had the better title? 


Now it is obvious this queſtion depended 
on two points; firſt, whether B. took an eſtate- 
tail by the will? Secondly, if he did not, 
then whether the limitation over to the grand- 
children after failure of iſſue of B. was good? 
As to the firſt point, the court agreed that it 
was impoſſible to make it an eſtate-tail in . 
for nothing was given him by the deviſe; and 
that here being two ſeveral diſtia& convey- 
ances the ſettlement and the will, the deviſe 
to the iſſue, Sc. in the will could not be tack- 
ed to the eſtate for life given to B. by the 
ſettlement, and therefore he had only the eſtate 
given him by the ſettlement. And though 
it was contended that he took an eſtate- tail 
by implication by the words in caſe of failure 
of iſſue-male of B. yet this was denied, as no 
particular eſtate was given him by the will as 

13 a ground 
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a ground for implication to work upon; and 
ſo he took nothing by the will. As to the ſe- 
cond point, that again muſt have depended 
on the validity of the limitation to the iſſue 
male of B. by any ſecond wife; for if that 
were good, then the ſubſequent limitation to 
the grandchildren might alſo be good, as 
being to take effect either upon the death of 
B. if he died without having any iſſue- male 
by a ſecond wife, or if he ſhould have any, 
then as a remainder depending upon the 
eſtate-tail given to ſuch iſſue. Now this li- 
mitation to the iſſue-male by any ſecond wife, 
we are to obſerve, might be conſidered as a 
deviſe of the teſtator's reverſion expectant on 
the failure of iſſue- male of B, by his firſt wife; 
for ſuch iſſue male took eſtates in tail-male 
under the ſettlement, and the reverſion expect- 
ant thereon was limited to the teſtator by that 
ſettlement : and ſubſiſting veſted reverſions 
or remainders, though they wait for a fu- 
ture poſſeſſion, are preſent fixed intereſts, 
and capable of being diſpoſed of and deviſed 


as ſuch. 


But here the deviſe of this reverſion to the 
iſſue- male of B. by another wife, could not 
be a preſent diſpoſition, becauſe it was to per- 
ſons not yet in eſſe. And Holt Ch. J. ſeemed 
to queſtion whether this immediate deviſe was 


good 


limited upon a Failure of Heirs or Iſue. 1 


good to ſuch ifſue not being in e. He ſaid, 

a deviſe to an infant in ventre ſa mere is good Vide infra. 
as à future deviſe, but not if it be deviſed 

in preſenti ; and that here, if this was a void 

deviſe, the deviſe over to the grandchildren 

muſt be void alſo; for it could not be good as (325) 
a contingent remainder, becauſe there was no 
particular eſtate to ſupport it. And that as 
an executory deviſe it muſt be void, becauſe 
it was to take effect upon the death of B. 
without iſſue- male. However, I don't find 
any deciſive opinion delivered reſpecting the vide infra. 
validity of this limitation to the ifſue-male of 

B. by a ſecond wife. For in Lord Raymond 

and in Skinner the caſe adjournatur, and in 

Mod. it is ſaid, judgment was given, that it 

was not an eſtate-tail ; ſo that no reſolution 

at all appears upon the ſecond point. 


So where A. having the reverſion in fee of 
lands, (which upon the marriage of his ſon B. 
he had ſettled on himſelf for life, remainder 
to B. for 99 years, if he ſhould ſo long live, Caf. Temp. 
remainder to trultees and their heirs during Talb. 262. 
the life of B. remainder to the firſt and other 8 

| gu v. 

ſons of B. ſucceſſively in tail- mail, remainder Fox. 
to the heirs- male of the body of B. reverſion 
to A. in fee,) deviſed all the lands mentioned 
or contained in that ſettlement, on failure of 


i ue of the body of B., and for want of htirs-male 
I 4 of 
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Vid. Walter 
. Drew, 


inf. 362, 3. 
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of bis own body, to his daughter F. and the 
heirs of her body; and it was adjudged by the 
Houle of Lords, that this will did not give 
an eſtate- tail by implication to B., and there- 
fore the deviſe to F. was executory and void, 
as being on too remote a contingency. 


For we are to obſerve in this caſe, that the 
limitation to the daughter was future, to ariſe 
after the failure of iſſue of the body of B. 
and of heirs-male of the body of 4 Now, 


there was no ſubſiſting eſtate extending to 


the iſſue of the body of B. (generally) the 
ſettlement being confined to his firſt and 
other ſons and their i/ue-male ; nor indeed 
was there any eſtate-tail in A. himſelf, to 
extend to the heirs-male of his own body, 
therefore the eſtate deviſed by 4. could not 
be conſidered as the deviſe of a reverſion 
depending or expectant on ſuch preceding 
eſtates. | | 


And though it ſhould be granted, that as 
A. had but one ſon, and there was a limitation 
by the ſettlement to the firſt and other ſons 


of ſuch ſon in fail male, the deviſe for want 


of heirs-male of his (4.'s) own body, might 
have been conſtrued as a deviſe of the rever- 
ſion expeCtant on the failure of ſons of his 

1 ſaid 


limited upon a Failare of Heirs or Iſſue. 


ſaid ſon and heirs-male of their bodies; yet 


as there was no pre- exiſting eſtate extending 
to iſſue-female of the body of B., it was im- 
poſſible to conſider the deviſe on failure of 
iſſue (generally) of the body of B. as the de- 
viſe of a reverſion expectant on failure of ſuch 
iſſue; there being no preceding eſtate extend- 
ing to that period ; conſequently, unleſs ſuch 
a preceding eſtate was raiſed by implication, 
which we ſee was not admitted, thedeviſe to 
F. was not the deviſe of a reverſion, but was 
an executory limitation unſupported by any 
preceding eſtate; and being not to take effect 
till after a general failure of iſſue, was there- 
fore too remote (a), 


mul 


(a) So upon a caſe ſent to the court of King's 
Beach, out of the Court of Chancery, where H. 
by will dated 5th O#eber 1759, deviſed to his fon 
R. H. an annuity of 504. for bis life, to be iſſuing 
out of his real eſtates, and ſubject thereto, he deviſed 
his copyhold eſtates, (which he had previouſly ſur- 
rendered to the uſe of his will,) and alſo his freehold 
eſtates ſituated at S. and H. in the county of G. 
unto truſtees and their heirs, to the uſe of his gran- 
daughter B. M. H. without impeachment of waſte, 
remainder to truſtees, to preſerve contingent re- 
mainders, remainder to her firſt and other ſons 
ſeverally and ſucceſſively, in tail male, remainder to 
ker daughters as tenants in common in tail general, 

I | remainder 
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remainder unto or for the uſe of ſuch perſon or per- 
ſons, and for ſuch eſtate or eſtates, as he by any 
deed or inſtrument to be executed by him, and at- 
teſted by two or more credible witneſſes, ſhould 
direct, limit or appoint. The deviſor H. by a deed 
poll, dated the 6th of Oclober 1759, under his hand 
and ſeal, and executed and atteſted, as in his will 
mentioned, reciting his will, in purſuance of the 
power thereby referved to him, limited and 2ppointed 
his freehold and copyhold eſtates ** after the death of 
bis grandaughter B. N. H. and failure of ber iſſue,” 
unto and to the uſe of the firſt and other fons of 
his fon R. H. by any woman he might thereafter 
marry, (ſave and except as therein mentioned) ſe- 
verally and ſucceſſively in tail male, with remainder 
to the daughters of R. H. by ſuch woman, as te- 
nants in common in tail, with remainder in default 
of fuch iffue, to the uſe of the right heirs of the 
furvivor of his ſaid truſtees, his heirs and aſſigns for 
ever. The deviſor died leaving R. H. his ſon and 
heir at law, and B. N. H. and all his truſtees, him 
furviving. B. N. H. died in the life-time of her 
father R. H. without leaving any iſſue; all the truſ- 
tees except G. S. died in the life-time of R. H. 
Then R. H. died without iſſue, leaving at the time 
of his death G. S. then living, who thereupon became 
the ſurvivor of the truſtees, to the right heirs of the 
furvivor of whom, and his heirs and aſſigns the teſ- 
tator's eſtates were limited and appointed by the in- 
ſtrument of the ſixth Ofeber 1759. And two queſti- 
ons aroſe, 1ſt. whether the two inſtruments above ſta- 
ted, were at the time of the death of the deviſor ſuffi- 

cient 


limited upon a Failure of Heirs or Tſue. 


cient to paſs any eſtate on intereſt, in the freebold 
or copyhold premiſſęs, or either of them not given 
by the firſt inſtrument? 2dh. Whether upon the 
death of R. H. any and what eſtate, or intereſt in 
the freehold and copyhold premiſſes, or either of 
them, paſſed by virtue of the ſaid two inſtruments 
to the ſaid G. S. or will at his death paſs to ſuch 
perſon as ſhall then be his right heir? And it was 
held that this inſtrument of the 6th of October was 
2 deed and not a will, and that being a deed, there 
was no caſe in which it had ever been decided, that 
a ſeries of limitations, in part created by one deed, 
and in part in another, could be conſolidated; but the 
contrary had frequently been determined, and Moore 
v. Parker, and Goodman v. Goodright, were cited. Vid. 
8. C. infra. And the court ſaid that where there 
was a limitation to 4. for life in one deed, and to 
his heirs in another, they could not be coupled nor 
have the ſame effect, as if both the limitations were 
contained in the ſame inſtrument. Then in this 
caſe the limitations created by the will ceaſed on 
the death of B. N. H. and the limitations created 
by the latter inſtrument, whether conſidered as 
ſpringing uſes or executory deviſes, were too remote, 
becauſe they were only to take effect after a general 
failure of iſſue of B. M H. And the court cer- 
tified accordingly. Vid. Habergham v. Vincent, 5 
Durnf. and Eaft, Term Rep. 95, 96. et S. C. 2 Vea. 
Jun. 204. wherein it appears that the ſecond in- 
ſtrument was afterwards proved as a will, e vid. 
infra 363. note (a) Dee leſſee of Fonereau verſ. Fo- 
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Vid. 1 Saund. 
145-9. 
Wade v. 
Beale. 

3 Mod. Entr. 
234, and 
caſes there 
cited. 

10 Rep. 107. 
3 Cro. 323. 
Vide ſupra, 
p. 229. 
Weale and 
Lower. 


1 Salk. 232. 
1 Ld. Raym. 
523. in the 
caſe of Badg- 
er v. Loyd. 
Ard vide 

3 Atk. 449. 
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But if in this caſe B. had by the ſettlement 
been tenant in tail general, the remainder to 
A. in tail-male, with reverſion to him in fee, 
then I apprehend the above deviſe to his 
daughter F. would have been a good imme- 
diate deviſe of, or rather out of, his own 
reverſion in fee. For a grant of the re- 
verſion when it ſhall happen after the death 
of tenant for life, it ſeems, is conſtrued a good 
grant of the preſent reverſion, notwithſtand- 
ing the words ſeem to be otherwiſe, and ſound 
futurely. So in a caſe above cited, where A. 
made a feoffment to the uſe of himſelf for 
life, and after the death A. and M. bis wife, 
to the uſe of B, Sc.; it appearing that M. 
by a former deed had an eſtate for life ; Hale 
Ch. J. held that the mentioning the death of 
M. was only expreſſing when B. ſhould be 
intitled to the poſſeſſion, N 


And the court agreed in the caſe of Badger 
v. Loyd, that if a man ſeiſed in fee deviſe his 
lands to A. #f J. S. a firanger die without iſue, 
that this is an executory deviſe; becauſe there 
is no particular eſtate to ſupportit; and there- 
fore it is void as being too remote; but that 
if a man ſeiſed of the reverſion after an eſtate- 
tail, deviſe the lands to another after failure 
of iſſue of tenant in tail, it is an immediate de- 


viſe of the reverſion expectant on the eſtate- 


tall, 


limited upon 4 Failure of Heins or Iſue. 


tail, and therefore good. So in the pre- 


ceding caſe of Lanefaraugh v. For, as there 
was no eſtate-tail in B. or in A. the deviſe of 
lands upon failure: of iſue of the one, and of 
heir5-male of the body of the other, was a de- 
viſe of a future intereſt not dependent on any 
preceding: eſtate; whereas if B. had been te- 
nant in tail, with remainder to A. in tail - male, 
then would ſuch a deviſe have been no more 
than the deviſe of a preſent intereſt, expect - 
ant on thoſe eſkates-tail, capable of bring 
dn and n good. 


We have 1. that in the caſe 05 „ Bass 
rough v. Fox, the words on failure of iſſue of 
the body of B. were not held ſufficient to raiſe 
him an eſtate · tail iyremainderbyimplication, 
he taking no expreſs or particular eſtate at all 
by the will; which reſolution perſectly agreed 
with the do&rine in the above cited caſe of 
Moor v. Parker. And it does not appear by 
the report, that any idea at all was entertained 
in the cafe of Lane/borough v. Fox, that theſe 
words on failure of i ue of the body of B. could, 
by implication, raiſe eſtates- tail in remainder 
to the iſſue of the'body of B. as purchaſers, 
ſo as to ſupport the ſobſequent limitation to 
F; and indeed ſuch a conſtruction as denied 
dy the opinion of the Judges when they ſaid, 

| | That 
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* That F. took no eſtate wharſoever, but that 
© the deviſe to her was abſolutely void in its 
© creation, as being on too remote a contin- 
« gency;“ for had ſuch an implication been 
admitted, it might have given effect to the 
deviſe to F. However, in a later caſe in 
Chancery, we find that an implication of a 
nature not very different from this, was con- 
tended for, and endeavoured to be ſupported; 
and was even expreſsly admitted by the 
Judges of the King's Bench, in their certifi- 


; cate upon a caſe ſtated for their opinion; 
though the Lord Chancellor did not ſeem to 
| approve of or adopt it, but appeared to found 
his deciſion on another ground. 


The caſe I am now alluding to, was that of 
Jones v. Morgan, where A. upon his intermar- 
riage with B. had ſettled certain lands, &c. in 
the counties of M. and G. upon himſelf for 
life, remainder to truſtees to ſupport contin- 
gent remainders, remainder (ſubject to ajoin+ 
ture rent- charge to his wife) to his firſt and 
other ſons by the ſaid B. ſucceſſively in tail- 
male, reverſion to himſelf in fee, (ſubject to 
the ſeveral truſt terms uſually limited in ſettle- 
ments for ſecuring pin- money and raiſing por- 
tions for younger children and daughters) 
Afterwards A. having two ſons of that mar- 
riage V. and E., made his will, and after giv- 
ing 
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ing certain ſpecific things to his ſaid wife and 
two ſons, and making a diſpoſition of certain 
other lands in the ſaid counties which he had 
purchaſed ſince his marriage, proceeds in the 
words following, viz. And foraſmuch as it 
© is my will, intent and meaning, that in caſe 
© my ſaid two ſons now living, or any other 
« /on or ſons of mine lawfully begotten hereafter 
ce to be born, ſhould die without iſſue male of 
te their bodies, or of the body of ſome or one 
te of them lawfully to be begotten, after their 
ce reſpective deceaſe without ifſue-male as 
te aforeſaid, that then all and ſingular my meſ- 
te ſuages, lands, &c. in the ſeveral counties of 
M. and G. not herein before deviſed, ſhall 
te be deviſed and ſettled to and for the ſeveral , 
ce uſes, Sc. herein after- mentioned, &c. It is 
e therefore my will, intent and meaning, that 
ein caſe my ſaid ſons . and E. or any other 
e /on or ſons of mine hereafter to be born as 
« of oreſaid, ſhall happen to die reſpectively 
te without any iſſue- male of their bodies, or ot 
te the body of ſome or one of them as aforeſaid, 
ee and in ſuch caſe if it ſhall ſo happen, then 
« I give and deviſe the remainder of all and 
« ſingular my meſſuages, lands, &c. in the 
* ſeveral counties of M. and G. and not herein 
© and hereby before deviſed, and the reverſion 
and reverſions, remainder and remainders of 
the ſame premiſſes to my (ſaid) brother T. (331) 
&« for 
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«* for and during the term of his natural life, 
< without impeachment of watte, but ſubject 
nevertheleſs to the ſeveral proviſoes and 
© payments meationed and contained in my 
tc ſaid marriage-ſertlement, Fc. 


And then the teſtator limits the ſame lands 
to truſtees during the life of T. to preſerve 
contingent remainders, remainder to F. M. 
fon of T. during his life, remainder to truſ- 
tees to ſupport contingent remainders, re- 
mainder to the firſt and other ſons of T. M. 
with divers remainders over; and he ap- 
pointed his wife one of five guardians of ſuch 
of his (the teſtator's) children as ſhould be 
under age at the time of his death, and alſo 
one of the executors of his will. 


The teftatar died, leaving his ſaid wife B. 
and his ſaid two fons and two daughters by 
her. And one of the queſtions upon this will 
was, Whether the ſaid reſiduary deviſe over 


to T. and his fon, Sc. was not void, as being 


a future limitation not to take effect till after 
the failure of iſſue of perſons who took no 
preceding eſtate, namely, of all other ſons of 
A. by any future wife; for this limitation to 
T. &c. was not expreſſed to take effect upon 
failure of iſſue male of the teſtator's ſons by his 
then wife; in which caſe it would have been 

good, 


— 
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good, as an immediate deviſe of the reverſion 
expectant on the eſtates in tail male limited to 


ſuch ſons by the ſettlement; but the words 


were general and comprehenſive, extend- 
ing, in point of expreſſion, as well to the fu- 
ture ſons of the teſtator by any after-taken 
wife as by his then wife; and if ſo, this limi- 
tation could not be a deviſe of the reverſion 
immediately expectant on the eſtates ſubſiſting 
or created by the ſettlement, but was a future 
deviſe without any preceding eſtate to ſup- 
port it; and then as it could not take effect 


as a remainder, it could be conſidered only 


as an executory deviſe ; in which light it muſt 
be void, for it was too remote, as being limired 
to veſt on a general failure of iſſue. 


In ſupport of the deviſe, it was contended, 
that the teſtator had not a future marriage in 
view, or any children not provided for by his 
ſettlement ; that this appeared from his giv- 


ing ſome ſpecific legacies to his wife, naming 


her one of his executors and one of the guar- 


dians of his children. Therefore the words 


or any other ſon or ſons, &c. were to be under- 
ſtood as confined to ſons by his then wife; 
and under that conſtruction, the limitation 
in queſtion would be good as an immediate 
deviſe of the reverſion, ſubject to the eſtates 


created' by the ſettlement. Or that if thoſe 
Vor. II. K words 
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words did extend to children by a fature 
marriage, ſtill the limitation in queſtion 
might be ſupported by raiſing implied eftates- 
tail to ſuch children. 


Upon a caſe ſtated for the Judges of the 
King's Bench upon this deviſe, they certified, 
e That they were of opinion, that the event 
« of a ſecond marriage was notin the teſtator's 
© contemplation ; but ſuppoſing that from 
te the generality of the deſcription the words 
© any after-born /n, ſhould be extended to 
te the ſon of any future marriage; they were 
cc of opinion, that from the manifeſt intent of 
<« the teſtator expreſsly declared in his will, 
„ ſuch ſon mult take an eſtate-tail ; conſe- 
ce quently they were of opinion that either 
© way a remainder after eſtates-tail was de- 
ce viſed to T. who by virtue of the ſaid limi- 

e tation, upon failure of the ſons of the teſ- 
© tator without iſſue-male, was entitled to all 
te the lands in the counties of M. and G. de- 
ce viſed by the reſiduary clauſe in the ſaid will 
© for life, with remainder according to the 
© limitations in the ſaid will.“ 


The Lord Chancellor decreed accordingly. 

' He concurred entirely with the opinion cer- 

--(326.): ; tified by the Judges, f in regard to the event 
; of a future marriage not being in the tele 


tator's 
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tator's contemplation, and conſequently that 
the words or any other ſon or ſons were to be 
reſtrained to ſons of the firſt marriage. But 
as to the raiſing an eſtate-tail to any ſons! | 
of a future marriage by implication, he ex- 
preſſed himſelf inclined to the opinion, that | 
he was bound by the decifion of the Houſe / 
of Lords in the caſe of Laneſborougb v. Fox, 
as a dire& authority againſt the admitting 
ſuch implication. x 
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Upon an appeal to the Houſe of Lords from 
this decree, it was affirmed agreeable to the 
unanimous opinion of the Judges; founded 
(as appeared by what was expreſſed by the 
Chief Juſtice of C. P. in delivering their opi- 
nion) upon the very ſame ground to which 
the Lord Chancellor ſeemed to think him- 
ſelf confined, viz. upon the preſumption 
that the event of a future marriage was not 
in the teſtator's contemplation; and that 
therefore the words or if any other ſon or ſons, 
&c. muſt be underſtood of ſons of the teſ- 
tator by his tben wife. 


Again, where tenant for life, remainder to 
his wife for life, remainder to his own right 
heirs, deviſed in manner following : Jen, 
My lands at V. my wife is to enjoy for her (335 
«life, after her deceaſe of right it goeth to 
K 2 « my 
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Vin. vol. 8. 
p. 110. pl. 
32. | 
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Vide infra 
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Snell. 


Of Executory Eſtates 
te my daughter E. for ever, provided ſhe hath 
« heirs ; if my ſaid daughter E. ſhould die be- 
© fore her mother, or without heirs, and my 
« ſaid\ wife ſhould marry again and have an 
<« heir-male, | bequeath him all my right to 
t that eſtate; not thinking I can ſufficiently 
©< reward her love: if my ſaid wife marrieth 
© again and fails of heir-male, after her de- 
ce ceaſe and my daughter's, ſhe failing of heirs, 
&« ] bequeath 50 l. per annum of that eſtate to 
© my brother J. and his heirs for ever.“ The 
reſtator died, the wife married again, and had 
iſſue- male, afterward the daughter died with- 
out ĩſſue. Upon a queſtion whether the heir 
at law of the-deviſor, or the heir-male of the 
wife was entitled to the eſtate? The court held 
the former part of the will to be no deviſe, 
but only a declaration how the eſtates were 
ſettled; and therefore there being no particu- 
lar eſtate to ſupport the limitation to the 
heirs-male of the wife, it could not enure as 
2 contingent remainder; if it were an exe- 
cutory deviſe, it muſt either be to take effect 
on the daughter's dying before her mother, 
and without heirs (by taking the word or for 
and, and ſo conſtruing it copulatively) in 
which caſe the condition had not happened, 
becauſe the daughter ſurvived the mother; 
or elſe it was to take effect in either of the 


events of the daughter s dying before the mo- 
ther, 
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ther, or her dying without heirs: now one of 
theſe events had failed, becauſe the daughter 
ſurvived the mother, and the limitation upon 
the other, viz, of the daughter's dying with- 
out heirs, was too remote. 


So where A. upon the marriage of her niece 
B. covenanted to ſettle lands (at or after ſuch 
time as C. the huſband of her niece ſhould ſet- 
tle his eſtate to the ſame uſes) to the uſe of 
herſelf for life, remainder to truſtees for 200 
years, remainder to C. for life, remainder to 
truſtees to preſerve contingent uſes, remainder 
to B. for life, remainder to the firſt and other 
ſons of C. upon the body of B. in tail ſuceeſ- 
ſively, remainder to the firſt and other daugh- 
ters of C. upon the body of B. in tail ſucceſ- 
ſively, remainder to the right heirs of A. Af. 
terwards, and before any ſettlement was made, 
A. by her will reciting the articles, and that 
ſne had agreed to ſettle the lands in manner 
aforeſaid, deviſed the ſaid lands, c. and the 


abſolute inheritance thereof, to the uſe and be- 


| hoof of the beirs of the body of the ſaid B. by 
any other huſband to be begotten, and for 
want of fuch iſſue, to the uſe of her nephew L. 
and the heirs of his body, with ſeveral remain- 
ders over ; remainder to her own right heirs. 
A, died ſeiſed; C. and B. his wife entered and 
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2 Burr. 873. 
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( 337”) ſuffered a common recovery, in which they 
were vouched ; the uſes of the recovery were 
to C. for life, remainder to B. for life, remain- 
der to truſtees to ſupport contingent remain- 
ders, remainder to firſt and other ſons of C, 
and B, ſucceſſively in tail-male, remainder to 
the daughters in like manner, remainder to 
the uſes to be jointly appointed by C. and 
his wife, remainder to the right heirs of B. 
B. died without iſſue, afterwards C. died; and 
the queſtion was betwixt the heir at law of B. 
and the daughter of L. 


The points upon which this queſtion de- 
pended were; 1/, Whether the will was to be 
taken as an execution of the articles? 2dly, 
If not, whether the eſtate to the heirs of the 
body of B. by another huſband ſhould be 
tacked to the eſtate given her by the articles? 
Zaly, Whether the deviſe to the heirs of ihe 
body of B. by any other huſband was not ab- 
ſolutely void, being a deviſe in verbis de 
preſenti to a perſon not in eſe; and if ſo, 
whether L. did not take immediately, as 
much as if there had been no preceding de- 
viſe ; or at leaſt, whether the preceding de- 
viſe to the heirs of the body of B. by any 
other huſband, ought not to be laid out of 

the caſe, having become void in event, ſince 
1 p the 
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the event of her having iſſue by any other 
huſband never happened ? 


After this caſe had been very fully ar- 
gued, the court reſolved, that if the will ſhould 
be taken as an execution of the articles, and 
as an actual deviſe of the particular eſtates, 
according to the limitations contained in the 
articles, then the ſubſequent lunitation to the 
heirs of the body of B. by a ſecond huſband, 
would veſt in her as an eſtate- tail, (in remain- 
der) and conſequently the recovery ſuffered 
by her and her huſband had barred the ſub- 
ſequent limitation to L. But that it was 
unneceſſary to enter into the queſtion, whether 
the articles and the will could be zacked to- 
gether ; becauſe if a deviſe of the particular 
eſtates expreſſed in the articles, could not be 
implied by conſtruction, and ſuppoſing the 
deviſe to the heirs of the body of B by a ſecond 
huſband to be void, the limitation to L. and 
the heirs of his body could not be a contin- 
gent remainder (for want of a preceding 
eſtate). And it was too remote as an exe- 
cutory deviſe ; being not to take place till 
after an indefinite failure of iſſue of the body 
of B.; and being too remote in its creation, 
the event could not vary the conſtruction: 
ſo that the death of B. without iſſue, could 
make no difference in the caſe. Therefore 
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eicher way, IL. could have no title, unleſs it 
were conſidered as @ preſent immediate deviſe 
to him. But the court held that neither the 
words nor the nature of the proviſion would 
admit of that conſtruction: and that it could 
not be imagined that A. intended to exclude 
the ifſue of her favourite niece B. in order to 
prefer L. and his iſſue (a), 


T obſerve 


— — — 


(a) Here we are to diſtinguiſh between an ex- 
ecutory deviſe, which is properly a future deviſe 
to take effect at a period ſubſequent to the deceaſe 
of the teftator; and a conditional deviſe to take 
effect upon a contingent event, to be decided at 
or before his death. Fearne MSS. et vide Dougl. 


495» 


The caſe of French et al verf. Cadell et al", 6 
Bro. Ca. Parl. was decided on this ground, 


In that caſe . ſeiſed of divers eſtates in ſeveral 
counties of G. R. and S. in Ireland, by virtue of a 
ſettlement made by his mother, to the uſe of him- 


ſelf for life, with remainder in ſtrict ſettlement, 
with a remainder in fee-ſimple, veſted in himſelf 
as right heir of his mother, made his will, in man- 
ner following, reciting that he had, by his marriage 
ſettlement, ſettled a jointure of 400 J. a year upon 
his wiſe, and being deſirous to make a beiter pro- 

viſion 
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viſion for her, he thereby deviſed to her all the for- 
tune he was entitled to in her right, provided ſhe 
ſhould be content and ſatisfied therewith, and with 
2001. a year out of his real eſtate, during her life z. 
&« and upon default of iſſue male and female of his own 
bedy,” he deviſed all his eſtate in the counties of G. 
K. and S. to truſtees, in truſt in the firſt place, zo 
pay all bis juſt debts and legacies, and after payment 
thereof, and ſecuring the proviſion made for his life, 
he limited his eſtates in the counties of G. and 8. 
to the uſe of his brother X. for life, remainder to 
his firſt and other ſons in ſtrict ſettlement, with di- 
vers remainders over: and as to his eſtates in the 
county of R. pon default of 1/ſue of his body, and af 
ter payment of his debts and legacies, he deviſed the 
ſame to his nephew C. for life, remainder to his 
firſt and other ſons in ſtrict ſettlement, with divers 
remainders over. And he thereby bequeathed an- 
nuities to his filers, and ſome ſmall legacies to his 
nieces and other nephews, and deviſed his real eſtate, 
in default of iſſue, to his daughters ſucceflively, and 
the heirs of their bodies; and if there ſhould be 
any younger daughter or daughters, who ſhould 
live to marry, to have ſuch portions on the eſtate 
as the truſtees and their heirs ſhould appoint. And 
by a codicil, after making ſome alterations with re- 
gard to the life annuities, and legacies bequeathed 
by his will, he reyoked the bequeſt of the money 
and ſecurities that .he had, or was intitled to, as his 
wife's portion, and bequeathed the ſame to the ap- 
pellants and their heirs, to be laid out in lands, in 
truſt for his grand nephew K. with ſuch remainders 
as were limited of his eſtates in the counties of G. 
and 
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and d. The caſc aroſe on an appeal from a decree 
in favour of the deviſees, by the Lord Chancellor 
of Ireland, and the queſtion, material to the pre- 
ſent ſubject in conſideration was, as to the validity 
of the deviſe of the lands in the counties of G. R. 
and S. It was contended on one fide, that the de- 
viſe of them was void, for want of a particular 
eſtate to ſupport it as a remainder, and too remote, 
aſter a general failure of iſſue, to take place as a 
future or executory deviſe, On the other fide it 
was argued that the deviſe to the remainder men, 
under the will of 7. was, at his death, a deviſe in 
paſſeſſton, and not an executory deviſe, No eſtate 
was limited to the iſſue by the will; but it was plain 
he meant a failure of iſſue, living at the time of his 
death. The contingency was determined the in- 
ſtant the will took place, viz. at his death. The 
firſt truſt was to pay debts, legacies and annuities 
to his ſiſters for their lives; and he could not have 
intended that thoſe truſts ſhould take place, one hun- 
dred or two hundred years after his death. The le- 
gacy given by the codicil to F. C. of which the firſt 
payment was to be made on the iſt of May or No- 
vember, which ſhould firſt happen after his death, ſhew- 
ed what he meant by dying without ifſue, viz. if he 
ſhould have no iſſue, when his will u take effect. 
And the codicil was expreſſed to be an addition 
to the will, and directed, that the will ſhould ſtand 
in all points not thereby altered; and therefore the 
tegacies were, by the will and codicil, payable 
only on the event of his dying without leaving iſſue 
at his death. And by this conſtruction, none of 

thoſe 


limited upon a Failure of Heirs or Iſſue. 


thoſe dangers could ariſe, which prevent the effect 
of executory deviſes; nor was any rule of law 


broken. And the appeal was diſmiſſed, and the 


decree therein complained of, confirmed, 


So in the caſe of Wellington v. Wellington, which 
aroſe on a deviſe to the effect following, viz. © item 
in DEFAULT of iſſue of my own body, I give, deviſe 
and bequeath, c. and ſo gives all his eſtates in 
ſeveral counties unto truſtees and their heirs, in 
truſt to pay out of the rents, iſſues and profits unto 
the teſtator's ſiſter, an annuity during ſuch time, 
and until all his juſt debts, funeral expences, and 
legacies (other than annuities) ſhould be fully paid 
and ſatisfied, and alſo other annuities and ſeveral 
legacies. Then the teſtator willed that, imme- 
diately from and after ſuch time as all his juſt debts, 
funeral expences, and the legacies. given by his will, 
(other than annuities) ſhould be fully paid and ſa- 
tisfied by his ſaid truſtees, from and out of the rents 


and profits of his ſaid eftates; and ſubje& to the 


annuities before given, he gave and deviſed all his 
eltates, as in the will is mentioned. A queſtion 
was ſent out of the Court of Chancery, for the 
opinion of the court of King's Bench: whether 
the truſtees in the will took any, and what eſtate 
under the ſaid will? It was argued, on the part 
of the plaintiff that they took a baſe fee deter- 
minable upon the payment of the debts, legacies, 
and annuities ; that the default of iſſue of his body 
was only a condition precedent. The teſtator 
was a batchelor; bis will was to take no effect, if 

| he 
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he married and had children. That this deviſe 
being conditional, the court would ſupport the in- 


- tention of the teftator. That the expreſſion * in 


default of iſſue of my own body, differed from 
ſaying © on failure of iſſue of my own body“; the 
latter expreſſion ſuppoſed that” iſſue would exiſt ; 
the former did not. That it was conſiſtent with 
the event of ſuch iſſue never exiſting, as well as 
of their dying in bis life-time. That was not too 
remote for an executory deviſe, It was to take 
no effect, if the teſtator ſhould have children at 
his death. He had only expteſſed what the law would 
have implied. E contra, it was contended on be- 
half of the defendants, that the words, © in default 
of iſſue of my own body” meant an indefinite 
failure of iſſue, and was, therefore too remote in 
point of law. That though the teſtator was a 
batchelor, and might think it probable that he 
ſhould remain fo, and therefore, in that event, might 
mean his deviſee over to take, yet, the ſame inten- 
tion for them to take was as probable, in caſe a 
different event had happened, namely, that of his 
marrying and having iſſue, and that iſſue afterwards 
failing; both diſpoſitions were equally reaſonable, 
and proper, and might for ought, that he knew to 
the contrary) be equally legal. That the teſtator 
did not mean to give his truſtees a baſe fee. He 
only meant to give them an eftate © on failure of 
his own iſſue whenever they ſhould become extinct. 
Then, and not till then, his deviſees over were to 
take. But that was a period too remote for ſup- 
porting it as an executory deviſe, That there was 
no 
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I obſerve in the report of the above caſe, 
the court delivered no expreſs deciſive opini- 
on, as to the validity of the limitation to be 


heirs of the body of B. by any other huſband, 


taken as a future deviſe ; but it. mult be in- 
ferred from the judgment, when compared 
with the words of Lord Mansfield, that the 
court were inelined to avoid admitting the 
validity of that limitation; for Lord Maus- 
field ſaid: “ And ſuppoſing the deviſe to the 
« iſſue of B. by any ſecond huſband. to be 
« void, the limitation to L. could not take 
« place as a Contingent. remainder.” And 
indeed ſuppoſing that limitation not to have 


— — — * Mc. — 


— 


no foundation to ſupport this deviſe, as an imme- 
diate deviſe, Sed per Lord Mansfield, when a de- 
viſe muſt take effect at the death of the teſtator, it 
is not properly an executory deviſe. Such a de- 
viſe, is a deviſe upon a contingent event, which muſt 


happen at or befure the death of the-teſtatar; an 


executory deviſe is a deviſe: that is to take place 


in futuro. And the court certified that they were 


of opinion that the truſtees took a. fee, determina- 
ble when the purpoſe of paying the teſtator's debts, 
legacies, and funeral expences, out of the rents, iſſues 
and profits. of the deviſed premiſles, in aid of the 
perſonal eſtate, ſhould be performed. Vid. 4 Burr, 
Rep. 2165. | 
been 
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been void, then I apprehend, the ſubſequent 
limitation to L. might well have taken place; 
even though the will was not conſidered as an 


execution of the articles; as it would then 


either have taken effect in poſſeſſion after the 
death of C. and of B. without her leaving 
iſſue by a ſecond huſband ; or would then, if 
B. had left any ſuch iſſue, have veſted in in- 
tereſt, as a remainder upon the eſtate-tail, 
then become veſted in ſuch iflue : Vide the 
caſes of Gore v. Gore and Brown/ſword v. Ed- 
wards, hereafter cited, where a limitation af- 
ter an executory deviſe in tail being fo li- 
mited as to take effect, either in lieu of the 
preceding executory deviſe, if that failed, 
or elſe as a remainder to depend upon it, 
if that took effect, was good. So here, if 
the executory limitation to the heirs of the body 
of B. had been held good, I don't ſee that 
there could have been any objection to the 


_ ſubſequent eſtate limited to L.; for it muſt 


have veſted, either in poſſeſſion or intereſt, at 
the time when the preceding limitation was 
limited to take effect: and if it veſted only in 
intereſt, it thenceforth became liable to be 
barred by the tenant of the preceding eſtate- 
tail, and therefore could not be conſidered as 

extending 
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extending a perpetuity, beyond what the firlt 
limitation itſelf would do (a). | 


However, though the validity of the-limi- 
tation to the heirs of the body of B. by any 
other huſband appears to have been queſtioned 
in this caſe, in the ſame manner as the limita- 
tion to the iſſue-male of B. by a ſecond wife 


=] 


(a) It appears from a note in Dougl. Rep. 507. 
extracted from a copy of Lord Kenyon's note of 
this caſe, that this deciſion in the caſe of Goodman 
verſ. Goodright, went upon the alternative, either 
of the niece having taken an eſtate tail by impli- 
cation, or of the firſt deviſe (to the heirs of the 
body of the niece by any other huſband) being too 
remote, and, of courſe the ſecond. The court 
thought it unneceſſary to determine, whether the 
niece took an eſtate by implication ; and according 
to Lord Kenyon's note, Lord Mansfield in giving 
judgment ſaid © the whole of the caſe comes to 
this; whether the teſtatrix intended by the deviſe 
to give the heirs of the body of her niece A. L. by a 
ſecond huſband, the remainder or reverſion or eſtate 
(whatever it is called) after the deaths of herſelf 
E. . and A. L. and failure of iſſue between them, 
or whether ſhe meant to give an eſtate in poſſeſſion 
to the iſſue of A. L. by a ſecond huſband”; his 
Lordſhip, (therefore being clear that it was not an 
immediate deviſe), put the caſe entirely on the re- 

moteneſs of the firſt deviſe, 
was, 
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was, in the above cited cafe of Moor v. Par- 
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ter, and ſome ground ſeems to be afforded us, 
to infer that the court were not inclined to 
admit ĩts validity; yet there is no direct or de- 
ciſive reſolution upon the point in this cafe, 
any more than in the other of Moor v. Parker, 
But the court in both caſes ſeem to have 
avoided the point, and deelined entering into 
the real merit of the diſtinction taken between 
an executory limitation to a perſon not in eſſe, 


when made per verba de preſents (as the phraſe 
is) and when made per verba de futuro. Of 


this diſtinction, however, I ſhall take occa- 
fon to treat in a ſubſequent page of this 
eſſay: and endeavour to ſhew by ſome re- 
cent cafes, that the diſtinction is no longer 
attended to. 


431. ftated infra 363. note (a). 


1 Rol. Abr. 
610. p. 7. 
P. Imer 50. 
Lewknor's 
cale. 

Earl of Staf- 
ford v Buck- 
lev, 2 Vez. 
n 
Pearſe v. 
Reeve. 


Follex. 29. 


The like rule holds in the limitation of 2 
term or perſonal eſtate, viz. that a diſpoſition 
thereof to take effect after failure of heirs of 
the body, or dying without iſſue, without other 
reſtriction, is too remote. 


Thus, where there was a limitation of a 
term in trult for R. during his life, then in 
truſt for his wife during her life, and after 
their deaths in truſt for their children during 

7 their 
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their lives; and if R. and his wife ſhould die 
within the term without ine, or having iſſue, 
if that iſſue die within the term, then to V., 
this limitation to V. was held void. There 
is a long ſeries of caſes to this purpoſe report- 
ed by Pollexfen, from page 24 to 44. with 
which I think it unneceſſary to trouble the 
reader in this place, in ſupport of a doctrine 
ſo fully eſtabliſhed by later authorities; though 
I ſhall have occaſion to mention ſome of them 
in the ſequel of theſe ſheets, upon points 
of a different nature. I ſhall here content 
myſelf with citing only two or three plain 
leading caſes upon the preſent point. 


For inſtance, where a man poſſeſſed of a 
term, deviſed it to one, and the heirs-male of 
his body, and for default of ſuch iſſue to an- 
other, and the heirs-male of his body, this 
was adjudged a void remainder; for if 
it ſhould be ſuffered, a man might make 


perpetuities of a term.— But the law will no 


more admit of a perpetuity in one ſort of 
eſtate, or ſpecies of property, than in ano- 
ther (a). 

Again, 


— 


(a) Thus where a demiſe was made in 1757, by 
Sir John Moth, for one thouſand years, and a de- 
Vor. II. L feazance 


- 
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feazance executed at the ſame time, . declaring it 
a ſecurity for a ſum of money and intereſt ; which 
term was afterwards aſſigned to Sir Jobn Baber, in 
truſt for ſecuring money to him on mortgage, who 
afterwards aſſigned it to Edward Breufler, by whom 
it was aſſigned to Richard Watſon, in truſt for Sir 
Edward Brett, to the intent to wait upon the inhe- 
ritance intended to be conveyed to Sir Edward 
Brett. After which Sir Edward Brett made his 
will dated in 1782, whereby, „after reciting that 
„ by deed indented, he did purchaſe of Edward 
* Brewer deceaſed, all, Wc. which was theretofore 
the lands and inheritance, or reputed to be the 
lands and inheritance of Sir Fohn Mrotb, and 
lately purchaſed by him for the reſidue of the term 
« of one thouſand years, then to come and unex- 
„ pired; in which deed there was a covenant from 
« Brewſter, that Sir John Mroth and his heirs, in 
„ whom the fee of the premiſſes was veſted, ſhould 
„ convey the ſame to him and his heirs; but the 
« ſaid Sir John Mroth dying before ſuch deed was 
« executed, and leaving iſſue, an infant, it was then 
impoſſible to have the fee conveyed to him; 
„ wherefore he did thereby declare, and it was his 
« will and deſire, that a conveyance ſhould be 
« executed by the heirs of Sir John Troth, when 
they ſhould attain to their full age, according to 
tc the ſettlement in tail thereafter mentioned.“ The 
teſtator then deviſed the ſaid premiſſes to 7chn 
Fiſher, eldeſt ſon of Henry Fijher, and Elizabeth his 
wife, for the term of his natural life, remainder to 
truſtees to preſerve contingent remainders, and 


after the death of John Fiſher, to the frſt ſon of 
the 
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the body of John Fiſher, and the heirs male of the 
body of ſuch firſt ſon, remainderto the ſecond, third, 
fourth, fifth, ſixth, ſeventh, eighth, and every other 
ſon of the ſaid John Fiſher ſucceſſively in tail male; 
remainder to Nathaniel Fiſher, ſecond fon of Henry 
Fiſher and Elizabeth his wife for life, with remainder 
to truſtees to preſerve, &c. with remainder to the 
firſt, and other ſons of Nathaniel Fiſher in tail male, 
with remainder to Edward Fiſher, third ſon of the 
ſaid Henry Fiſher and Elizabeth, and his ſons in like 
manner, remainder to all and every the other ſon 
and ſons ſucceſſively of the ſaid Henry Fiſher, and 
Elizabeth, and the heirs male of the body of every 


ſuch ſon and ſons, according to their ſeniority z and 


for default of ſuch iſſue, to the right heirs of Stephen 
Beckenham and Richard Watſon, their heirs and aſ- 
ſigns; and the ſaid teſtator directed, that the re- 
mainder of the ſaid term ſhould remain and be at- 
tendant on the inheritance of the premiſſes, accor- 
ding to the limitations aforeſaid. And as for all 
other his real and perſonal eſtate he deviſed the ſame 
to the ſaid Jahn Fiſher, Nathaniel Fiſher, and Edward 


Fiber; the elder of them to have a double ſhare, 


and the reſt between the other two, and made the 
ſaid Stephen Beckenham and Richard Watſon executors 
of his will. And the teſtator alſo directed that 
every perſon to whom the premiſſes was limited, 
by the deviſes aforeſaid, ſhould take upon him and 
uſe the ſurname of Breit. 


In 1683 the teſtator died, and John Fiſher took 
upon him the name of Brett, and entered on the 
L 2 ptemiſſes. 


148 


Of Executory Eftates 


premiſſes. Henry Fiſher and Elizabeth his wife, 
afterwards died leaving no other iſſue. Nathaniel 
Fiſher died without iſſue, having made his will, and 
appointed his brother Edward executor, who proved 
the ſame ; and afterwards died without iſſue, having 
alſo made his will, and appointed his brother John 
Fiſher Brett executor, who duly proved the ſame. 
In 1713 Nathaniel Wilkins Brett, as heir of Richard 
Nasen one of the executors of Sir Edward Brett 
exhibited his bill in the court of chancery, againſt 
John Brett Fiſher and Edward Fiſher, and againſt 
ſome of the tenants to the premiſſes, praying that 
Fehn Brett Fiſher and his brother Edward, might be 
enjoined from cutting down timber on the premiſles 
or committing any waſte thereon, The cauſe was 


| heard before Mr. Juſtice Tracy who, upon the 


Plaintiffs giving ſecurity againſt the heirs of Sir 
Fobn Wrath, ordered the maſter to fee what timber 
had been felled, and the value of it, ſince Sir Ed- 
word Brett's death, whereof John Brett Fiber was 
ordered to pay one moiety to the plaintiff. 


Afterwards on a rehearing before Lord Ceuper 
in 1716, the bill was ordered to be amended, and 
Sir Thomas Mroth the heir at law made a party who 
by his anſwer denied any fale by his father, and 
Claimed the right of redemption. No further pro- 
ceedings were then had, but in 1733, the plaintiff 
exhibited a bill of revivor and ſupplement. 


From the anſwer of Jacob Saubridge to this bill, 
it appeared that John Breit Fiſher aſſigned the pre- 
| miſles 


limited upon a Failure of Heirs or Iſſue. 


miſſes for the remainder of the ſaid term of 1000 
years to William Newland, for ſecuring a debt. 
Then Newland purchaſed in the inheritance from 
the heirs of Sir Thomas Mretb who conveyed the 
ſame to George Thompſon and his heirs, in truſt for 
Newland. Afterwards the eſtate and intereſt of 
Newland, in the premiſſes became veſted in Sawbridge 
he having purchaſed the ſame. And* John Brett 
Fiſher at his death, deviſed the premiſſes and all his 
real and perſonal eſtate to Facob Sawbridge his heirs 
executors and adminiſtrators, and appointed him 
executor of his will. 


Afterwards the caſe came on to be heard before 
Sir Joſeph Fetyll, Maſter of the Rolls, who being of 
opinion that the plaintiff had made out no title to 
the inheritance of the premiſſes, as heir at law of 
Richard Waiſon, it was then inſiſted that he had a 
right to the premiſſes, for the reſidue of the term of 
one thouſand years under Sir Edward Brett's will, 
the remainder thereof, ſubject to the eſtates of John, 
Nathaniel, and Edward Fiſher, and the contingent 
intereſt to their ſons, having veſted in Catherine 
Wilkins otherwiſe J/atſon, who was the heir at law 
of Richard Watſon at his death, to whom the plain- 
tiff was adminiſtrator, But his Honor upon a fur- 
ther hearing was of opinion, that the plaintiff had 
no title, and therefore decreed that the bill ſhould 
be diſmiſſed, 


From this decree the plaintiff appealed. And, 


on his behalf, it was ſaid that Sir Edward Brett, 
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having deviſed the premiſſes as an eſtate of inhe- 
ritance, and not as a term, and having, in fact, only 
a term and no inheritance, the term would not pals ; 
and 2dly, That if he intended to deviſe the term, 
the limitation to the right heirs of Stephen Becken- 
ham, and Richard Watſmn, was too remote and there- 
fore void. To the firſt of theſe objections, it was 
anſwered, that the reſpondents were not at liberty 
to inſiſt that the teſtator had not the legal or equi- 
table eſtate of inheritance in him, for that the con- 
veyance to Jobn Brett Fiſher, under whom they 
claimed, from the heirs of Sir John Hr:th, ought to 
be underſtood to be in purſuance of the intent of 
the teſtator, and of that equitable right, to which 
he apprebended himſelf to be intitled. But if he 
was not to be conſidered as intitled to the inheri- 
tance, it was conceived that there could be no rea- 
ſon to overturn his will entirely, becauſe it could 
not take effect in the full extent which he intended. 
And as to the other objection it was ſaid, that the 
intermediate limitations to the ſons of John Brett 
Fiſher, Nathaniel Fiſher, and Edward Fiſher were all 
of them contingent only, and to happen within 
the compaſs of lives then in being; and as thoſe 
contingencies never did happen, and the limitations 
to the heirs of Beckenham, were to take effect im- 
mediately on the failure of theſe contingencies, it 


could not be too remote, fince there never was any 


perſon in being who had, or was entitled under the 
will to have any greater eſtate, than what was de- 
tzrminable on lives then in being. 


On 


fimited upon a Failure of Heirs or Iſue. 


. * 

On the other ſide it was contended that Sir Ed- 
ward Brett, under the circumſtances of the caſe, 
had no title to the inheritance, either in law or 
equity; and, therefore, though he took upon him 
to deviſe the inheritance, yet he had no right to do 
ſo, ror could the inheritance paſs by his will, he 
having no legal or equitable eſtate or intereſttherein, 
and conſequently the appellant could have no title 
thereto, As to the term of one thouſand years, 
it appeared very plainly, by Sir Edward Brett's will, 
that he had no intention to deviſe it, as a term in 
groſs; he having expreſsly directed, that the re- 
mainder of the leaſe ſhould be attendant upon the 
inheritance of the premiſſes, according to the li- 
mitations in the will; and thoſe limitations were 
ſuch, as were proper only for an eſtate of inheri- 


tance, and not for a term of years. And as he did 


not intend to deviſe the term, as a term in groſs, 
but only to deviſe the inheritance, which he had 
not, ſo neither could he entail the term in ſuch 
manner as he had limited the premiſſes by the will, 
if he had been minded fo to do; becauſe ſuch a 
limitation of a term tended to create a perpetuity, 
And the limitation to the heirs of Matſon, and Becken- 
ham, after failure of iſſue male of John Brett Fiſher 
and his two brothers, was void in its creation, and 
was ſuch an executory deviſe, as could never take 
place by the rules of law. That though in fact 
Henry Fiſher left no other ſons than "fohn Brett 
Fiſher, and his brothers, and they all died with- 
out iſſue, yet that would make no alteration 
in the caſe; for the will muſt be conſtrued as 
things ſtood at the time of making it, without re- 
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gard to any future event. Beſides, the teſtator's in- 
tention was plain, that the limitation over was to 
take place upon failure of iſſue generally, be it when 
it would, and not upon failure of iſſue within ſuch 
a reaſonable time as the law allows of; tor he en- 
tailed the eſtate by proper and technical words, 
under an apprehenſion of his baving a power over 
the inberitance, and of limiting a remainder after 
the eſtates tail ſhould be determined: and if the 
limitation to the heirs of Magen and Beckenham, 
was not good when the will was made, nothing 
which had happened fince made it good. And it 
was ordered and adjudged that the appeal ſhould be 
diſmifled, and the decree therein complained of con- 
firmed. Brett v. Sawbridge et al', 4 Bro. Caf. Parl. 
244+ ann, 1736. 


A manuſcript reference to the above caſe as a 
further illuſtration of this paſſage having been made 
by Mr. Fearne, in the copy of the laſt edition, in 
which, as I have before mentioned, he has pointed 
out his further intentions, as to the improvement 
of this eſſay; I have inſerted it here, and though 
the complex nature of the circumſtances attending 
it, runs into great length, I truſt the neceſſity of 
Rating them, in order to comprehend the grounds 
of the judgment will be deemed an excuſe; for if 
this caſe was decided upon the ground of the re- 
moteneſs of the ultimate remainder, it ſeems to 
militate againſt the principle which grew up about 
this period of time, and which is ſtated by Mr. 
Fearne in the original work page 407, that what- 


ever. number of limitations there may be, after the 
flit 
2 
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firſt executory deviſe of the whole intereſt, any 
one of them which is ſo limited, that it muſt take 
effect (if at all) within twenty one years after the 
period of a life then in being, may be good in event, 
if no one of the preceding executory limitations, 
which would carry the whole intereſt, happens to 
veſt.” On which ground the caſe of Higgins 
and Dowler infra 408, and of Stanley and Leigh 
ibid. 409, the former of which caſes was decided in 
1707, and the latter by Sir 7o/eph Jekyll in 1732, 
and which latter caſe runs guatuor pedibus, with the 
caſe of Brett and Sawbridge ; for no one of the pre- 
ceding limitations to the ſons of Fohn, Nathaniel, 
and Eaward Brett, and their heirs, and which carried 
the whole intereſt, veſted, the executory limi- 
tation to the right heirs of Stephen Beckenham, and 
Richard Watſon, therefore was ſo limited as to take 
effect, if at all, within twenty-one years after the 
period of a life thea in being, and therefore ſeems 
to me to have been good in event. And as to the 
words © for default of ſuch iſſue” they ſeem to me 
referable to iſſue mentioned before, namely iſſue of 
Fobn, Nathaniel, and Edward; for it ſeems ſettled 
that where there has been a preceding deviſe, to 
iſſue or children, the words in default of iſſue“ 
have been held to mean in default of ſuch iſſue, to 
take under that deviſe. Vide Luddington v. Kime, 
1 Salk. 224. Blackburne v. Edgelly, 1 Peer Will. boo. 
and Goodright v. Dunham, Dougl. Rep. 281. And 
whether they had or had not iſſue, would be deter- 
mined at their reſpedive deaths. And therefore as 
the caſe of Brett and Sawbridge, was decided in 
chancery by Sir Z-ſeph Jekyll in 19734, who decided 

the 
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Again, where A. poſſeſſed of a term for 99 
years, determinable upon three lives, deviſed 
the leaſe to his wife for life, and after her de- 
ceaſe to N. his ſon for life, and if N. ſhould 
die without iſſue, then to B.; it was held that 
the remainder to B. was void, for that the re- 
mainder of a term could not depend on a 
poſſibility ſo remote as the dying. without 


i ue (a). 
And 


— — . —— — ——— — — — — — — — 


the caſe of Stanley and Leigh in 2732, which caſe 
ſeems to me to agree in all points with Brett and 
Sawbridge, it appears to me that the deciſion in the 


latter caſe, muſt have turned on the circumſtance 


of the clear demonſtration afforded by the will, that 
the teſtator did not intend to diſpoſe of the term as 
in groſs, and not on the remoteneſs of the executory 
limitation, to the right heirs of Stephen Beckenham 
and Richard Watſon. 


(a) But the truſt of a term for raiſing portions 
on either of two contingencies, of which one is 
within the allowed limits, will be good in that 
event. 


Thus where a term of 1000 years was created 
in a marriage ſettlement, upon truſt, “ that in caſe 
the ſettlor ſhould happen to die, without iſſue male of his 
bedy, on the body of his intended wife begotten, or 
if all the iTue male between them, ſhould happen 

to 


— 
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to die without iſſue, and there ſhould be iſſue female 
of the marriage, which ſhould arrive reſpectively 
at the age or ages of eighteen years, or be married z 
then, from and after the death of the ſurvivor of 
the ſettlor and his wife without iſſue male, or in caſe 
at the death of the ſurvivor, there ſhould be iſſue 
male, then from and after the death of ſuch iſſue 
male, without iſſue, the truſtees ſhould raiſe 50014 
for one daughter, 1000{f. for two, and in caſe of 
three or more, ſhould aſſign the whole term to their 
uſe. There was iſſue of the marriage one ſon and 
four daughters, who all lived to eighteen, and were 
married. The father died, then the ſon died with- 
out iſſue, Afterwards the mother died, and then 
the four daughters entered, againſt whom an eject- 
ment was brought by a deviſee of the fon. Andia 
ſupport of the ejectment it was argued, that the 
truſts of the term were void: being on too remote a 
contingency, viz. the dying of the iſſue of the mar- 
riage without ifſue generally, But the court were 
clear, that the firſt part of the contingency was 
good, viz. in caſe the ſettlor and his wife died 
_ without /eaving iſſue male“; and as that happened 
in fact to be the caſe, the court would not enter 
into the conſideration, how far the other branch of 
the contingency might have been ſupported, which 


could only come in queſtion, in caſe the fon had 


lurvived both his parents. Longhead on the demiſe of 
Hopkins againſt Phelps and others. 2 Sir M. Blachſt. 


Rep. 704. 


50 where one deviſed his eftates in R, to his ſon 
4, and his heirs, Cc. and the reſt of his edates 
Ka. | . 
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to his ſon B. and his heirs, &c. and if either A. or 
B. ſhould die without having ſettled, or otherwiſe 
diſpoſed of the eftates ſo deviſed, or without leaving 
iſſue of his or their reſpective body or bodies law- 
fully begotten; or having ſuch iſſue, ſuch iſſue ſhould 
die before his or their age or ages of twenty-one, 


and without leaving lawful iſſue, he willed that the 


premiſſes, ſo given to ſuch of his ſons A. and B. 
ſo dying, ſhould go, and he gave the ſame unto the 
ſurvivor of them his heirs, &c. forever; and if the 
ſurvivor ſhould die, without having ſettled or other. 
wiſe diſpoſed thereof, or of the eſtates thereby ori- 
ginally devifed to him, or without leaving lawful 
flue of his body, or having ſuch iſſue, ſuch iſſue 
ſhould die under 21, without iſſue, and his ſon D. 
ſhould then be dead without iſſue, then he gave ſuch 
of the ſaid deviſed premiſſes, as ſhould not have 
been ſettled or diſpoſed of as aforeſaid, unto the 
right heirs of E. then deceaſed, in fee. Lord Kenyon 
was extremely clear that on failure of the firſt limi- 
tation, the ſecond might have taken effect as an exe- 
cutory deviſe. Beachcroft verſ. Broome, 4 Durnf. and 
E Term Rep. 441. 


Et vide infra 358, note (a) Hockley and his wife 
verſ. Mawby. 


But the laſt mode of conſtruction is only admiſ- 
fable, where the contingencies are capable of being 
divided, ſo that they may be conſidered as alternate 
or concurrent, the one to take effect only in caſe 


the other fails of taking effect at all. 
Thus 


limited upon a Failure of Heirs or Tue. 


Thus in the caſe of Proctor vetſ. Biſhop of Bath 
and Wells, where one gave and deviſed unto the 
firſt and other (ons of her grandſon T. P. that fbould 


he bred a clergyman, and be in holy orders, and to his 


heirs and aſſigns all her right of preſentation, to the 
rectory, &c. But in caſe her ſaid grandſon the ſaid 
laſt mentioned T. P. ſhould have no ſuch ſon, then 
ſhe gave and deviſed the ſaid right of preſentation 
unto her grandſon T. M. his heirs and aſſigns for 
ever. And the teſtatrix died leaving the ſaid T. P. 
and T. M. her ſurviving ; and afterwards the ſaid 
T. P. died without ever having had any ſon. And 
the queſtion was whether the deviſe to T. M. could 


take effect, as an executory deviſe? And it was 


argued in ſupport of the deviſe that it could not, 
for that it was too remote, becauſe T. P. had no 
ſon born at the death of the teſtator, and if he ever 
ſhould have one ſuch ſon, he would not neceſſarily be 
in orders, within twenty-one years after his birth. By 
the cannons of the church, no perſon could be ad- 
mitted into deacon's orders before the age of twen- 
ty-three, without a faculty, nor could he be ordained 
prieſt, before twenty-four, And it was ſaid that 
the deviſe to T. M. was liable to the ſame objection, 
on account of the remoteneſs of the contingency, 
for ſuppoling there had been no previous deviſe, to 
T. P. the deviſe to T. M. would be to him if 7. 
P. ſhould have no ſon in orders;“ but no time was 
fixed for his taking orders. And ſuch deviſe being 
void in its original creation could not be made good 
by the ſubſequent circumſtance of T. P. having no 
ſon. On the other ſide it was contended, that as 
by means of a faculty or diſpenſation, ſuch fon might 

take 
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take deacon's orders at twenty-one, the court 
would intend thoſe were the orders the teſtatrix 
had in contemplation ; that the thing deviſed was 
the right of repreſentation, which a ſon of T. P, 
might have exerciſed, within the time limited by 
law, by taking deacon's orders by virtue of a 
faculty, for it was not neceſlary to give effect to 
the deviſe, that he ſhould himſelf be the incum- 
bent of the living, he might have preſented ſome 
other perſon. That there were three contingen- 
cies on which the deviſe depended, the firſt, that of 
T. P. having a ſon; the ſecond on that ſon being 
bred a clergyman ; and the third on his being in 
holy orders : but if either of theſe contingencies 
were good, and the event never happened, the deviſe 
over to T. M. might take effect; in ſupport of 
which laſt mentioned propoſition, the above flated 
caſe of Longhead verſ. Phelps, was cited. But it 
was faid, ſuppoſing the prior deviſe to be bad, yet 
there was nothing to render void the deviſe to T. 
V, for the limitations in the will were alternate. 
If T. P. ſhould have a fon in orders, to take as de- 
viſee, T. M. would be intirely excluded. But the 
court were of opinion, that the firſt deviſe to the 
ſon of T. P. was void from the uncertainty as to the 
time when ſuch ſon, if he had any, might take 
orders; and that the deviſe over to T. M. as it de- 
pended on the ſame event, was alſo void; for the 
words would not admit of the contingency being 
divided, as was the caſe in Longhead verſ. Phelps, 
above ſtated. Vide H. Blackflone's Term Chl in 1 Come | 


mon Pleas, val. 2. 358. 
We 
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We may obſerve from the caſes laſt ſtated, that 
executory limitations originally too remote, are not 
allowed to take effect by any modification, or re- 
ſtriction in the execution of them; as in the caſe of 
Proctor and the Biſhop of Bath and Wells, before 
ſtated in this note, in which it was held, that al- 
though T. P. died without ever having had any ſon, 
yet the deviſe to T. M. could not take effect. Et 
vid. Daw v. Pitt, ſupra 347. where the executory 
bequeſt to V. D. failed, though L. A. P. died un- 
married, And fo an executory deviſe after an in- 
definite failure of iſſue, though good if reſtrained to 
a failure of iſſue within twenty-one years after a 
life in being, yet, if not ſo reſtràined in its erea- 
tion, cannot be eventually ſupported by a qualifi- 
cation of that ſort in its execution. As if the iſſue 
on whoſe failure the executory limitation depends 
actually fails within that period; and this ſeems to 
hold as a general rule, where the future intereſt, 
which is the ſubject of the limitation is too re- 
mote in tote, or where its very commencement is too 
remote: for it is immaterial in ſuch caſes how the 
fact actually turns out; the poſſibility at the creation 
of ſuch executory limitation, that the event on 
which its exiſtence depends may exteed in point of 


time the limits af the generally allowed period of 


twenty-one years and ſome months at fartheſt after 
a life in being, vitiates it in its birth, ſuch executory 
limitations being required to be reſtrained in their 
creation to take effect within theſe periods; yet, 


there are inſtances of truſts of this nature in their 


creation only partially too remote, which have been 
executed by equity as to the whole, as near to the 
apparent 
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apparent intent as the rules of law will admit. The 
caſe of Humber/lon and Humberflon, 1 Pr. n:. 
| Rep. 332. and which is alſo ſtated infre 392, 393, 
in which all the perſons in being were made but 
tenant for life, and eftates-tail were given to the 
unborn fons (to whom the teftator had limited 
eſtates for life only, with ſucceſſive eſtates to their 
ſons for life, and fo on in infnitum, without giving 
an eſtate- tail to any of them, or making any diſ- 
poſition of the fee) is an inſtance of this kind; in 
which caſe Lord Cowper conſtrued the truſt for life 
to the ſons not in oe, by implication from the ſub- 
ſequent limitation to their ſons, as good and intend- 
ing eſtates to them (the ſons) and their iſſue- male, 
and void only in reſpect of the reſtriction to the 
life of ſuch iſſue-male, that is, only partially as to 
that part of the limitation which fell within the 
principle that forbids the reſtraining the alienation of 
property for longer than the period before men- 
tioned, 27 


The cafe of Phipps and Kelynge, ſtated before 
page 84. furniſhes another inſtance of this ſort. 
In which laſt caſe, the accumulation of the rents 
and profits, after an unborn ſon of A. had attain- 
ed twenty-one, would, if permitted to take place, 
have prevented the alteration of the leaſcho!d eſtate 
beyond the period of a life in being, and twenty-one 
years after, conſequently the truſts from the period 
at which ſuch unborn ſon attained 21, would, if con- 
ſidered as ſeparate and diſtinct truſts, have been too 
remote and void, as exceeding the limits, at which 


future intereſts are permitted to take effect. But 
the 
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And upon theſe caſes we are to obſerve, that 
a term or perſonal eſtate cannot, properly 
ſpeaking, be intailed ; for where a term or 
other perſonal eſtate is limited to one in tail, 
it is an abſolute and complete diſpoſition of 
the whole term to him and his executors ; he 
may diſpoſe of it as he pleaſes ; if he does not 
diſpoſe of it, it goes to his executors and not 


of iſſue (a). Though a diſtinction indeed 
SHA has 


—— — —— 
— 


to his iſſue; and it does not revert for default 


the court, at the ſame time that it determined theſe 


nual profits, after the unborn ſon of A. attained 
twenty-one, to be void, in that ſhape, gave effect 
to the teſtator's intention, by conſidering the ſub- 
ſequent rents, as part of one intire intereſt, too re- 
mote in its creation only pro tanto; but, under a 
connection with the preceding truſt, and by an 
equitable qualification of the truſts of the whole 
term, capable of being brought within the allowed 
limits, and in that view good and valid. 


(a) But where the perſonal repreſentative of the 
againſt thoſe in remainder, under and by virtue of a 
covenant only, a ſpecific execution was refuſed in 


equity, 


Vor. II, M Thus, 


truſts, ſo far as went to the accumulating the an- 


firſt taker of the abſolute intereſt in chattels, claimed 
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Thus where A. being poſſeſſed of an annuity of 
141. per annum for ninety-nine years, out of the Ex. 
chequer, on his marriage covenanted with B. and 
C, to pay this 147. per annum to his wife, for ber 
ſeparate uſe, and after the death of either of them, 
then' to the ſurvivor for life, and after the death of 
both, then to the child or children to be begotten 
between them, and in default of ſuch child or children, 
then to his own executors and adminiſtrators for 
the reſidue of the term. A. and his wife had iſſue 


only one ſon, who lived to the age of five years, 


and then died; and after the death of A. and his 
wife, the plaintiff took out adminiſtration to the ſon, 
and brought a bill in equity againſt the executors 
of J. and his wife for this annuity; and it was in- 
fiſted, that the limitation to the executors and ad- 
miniſtrators of A. was void, being after a limitation 
to the child or children, which was the ſame as if 
it had been limited to the iſſue ; and that a ſettlement 
of a term on trultees, in truſt, to permit the father 
to receive the profits for ſo many years of the term 
as he ſhould live, and after, to permit the mother to 
receive the profits for ſo many years of the term as 
the ſhould live, and then in truſt, to permit their 
child or children, or iſſue, to receive the profits for 
the reſidue of the term, would bear no limitation 
over indefault of iflueor children, in caſe there ſhould 
be any one in being, no more than ſuch a limitation 
of the term itſelf would be good; for this would be 
to introduce and revive all the inconveniencies of a 
perpetuity which have been fo long exploded, and 

| 1 the 
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the truſt of a term muſt be limited in the ſame man- 
ner as the term itſelf will bear a limitation. But 
the Lord Chancellor ſaid, this being by way of co- 
venant, no more paſſed out of the covenantor than 
to ſerve the uſes expreſſed ; and it was not a diſ- 
poſition of the annuity itſelf, but only a covenant 
to pay the 14/7. per annum in ſuch manner; and 
ſince it was never deveſted out of A. he would not, 
on this bill, on any pretence of equity, tear it out 
of him, or his executors ; and fo diſmiſſed the bill, 
thougl he did not at all diſpute the caſe, if it had 
been of a term, or the truſt of a term ſettled in 
ſuch manner, that the remainder would not have 
been good; but here there was only a covenant to 
pay the 14]. and not the annuity itſelf, which the 
reporter ſays, was thought at the bar an over nice 
diſtinction. 


But this decree, it is ſaid in Gilbert's Reports, 
ſeems to be reaſonable, becauſe the adminiſtrator 
comes for a ſpecific performance of the covenant, 
and that 5% cannot do, who was net originally in 
contemplation, or intended to be provided for by 
the covenant ; but that if the term had actually 
been veſted to theſe uſes, then, the intereſt of the 
term being veſted in-the child, and the heirs of his 
body, as it muſt be if the ſettlement had been 
drawn according to the covenant, it muſt have gone 
to the adminiſtrator. Baſſe v. Grey, Gilb. Rep. Eg. 
97. 2 Vern. 692. 1 Eg. Ca. Ar. 262. 16. 
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has been taken, between ſuch a deviſe of a 
term in gro/s, and of a term de novo out of the 
inheritance ; upon the opinion expreſſed by 


The reader will no doubt have obſerved that in 
the above caſe © in default of children” and © in de- 
fault of iſſue are conſidered as of ſimilar import, 
and as involving too remote a contingency to ad- 
mit of a limitation over after it. But I ſhould 
doubt very much whether, at this day, theſe con- 
tingencies would be conſidered as ſimilar ; for as 
will be ſeen hereafter, the courts, even in caſes of a 
limitation over of a term, or chattel intereſt on a 
dying without iſſue, are inclined to lay hold of every 
circumſtance they can, to confine it in conſtruction 
to a dying without leaving iflue at the time of the 
death, in order to give effe& to ſuch limitation; 
and it ſeems but reaſonable to infer that the ſame 
diſpoſition would diſineline them to impoſe a contrary 
conſtruction on words, which in their proper ſenſe 
import that event, and do not extend to a failure of 
iſſue generally. It is true that in ſuch a limitation 
over of a real eſtate, the words dying without chil- 
dren might reaſonably be conftrued dying without 
iſſue, ſo as to give an eſtate-tail, in order to carry 
the eſtate to the children or iſſue, agreeable to the 
apparent intent, who otherwiſe could not take at 
all; but the ſame reaſon does not hold in reſpect to 
perſonal eſtates, which would not be carried to the 
children by ſuch a conſtruction, but veſt abſolutely 
in the parent. Et vide Hugh: and Sayer, infra 358. 
in the context. 


Lord 
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Lord Cote in Leonard Lovie's caſe, that a de- 

viſe of a term de novo to one and the heirs of 10 Rep. 87. 
his body, ſhall endure no longer than he has 

heirs of his body. 


Thus where A. ſeiſed in fee, demiſed to 
B. his executors and adminiſtrators for 99 
years, in truſt for A. and his wife for their lives Hayter v. 
and the life of the ſurvivor, and aſter the —_— i 
death of the ſurvivor, in truſt for the heirs of 
their two bodies, and in default of ſuch iſſue, 
then in truſt for the heirs of the body of 4. 
the huſband, and in default of ſuch iſſue, in 
truſt for the heirs of the ſurvivor of huſband 
and wife. They had iſſue a ſon, the huſband 
died, and then the ſon died without iſſue, and 
the mother adminiſtered to the huſband and 
ſon, and aſſigned the term. After the death 
of the huſband and wife, it was contended by 
the heir at law of A. that all the truſts of 
this term expectant on the death of huſband 
and wife, either became void by accident, or 
were originally ſo in their creation; far that 
the limitation to the heirs of the bodies of A. 
and his wife, ought to be conſidered as a con- 
tingent eſlate to the perſon who ſhould anſwer 
that deſcription ; which failed in event, be- 
cauſe no iſſue of their bodies ſurvived them 
both to anſwer it; for nemo eſt hæres viventis; 
and then both the ſubſequent limitations 
M 3 were 
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were void, being limitations of the' truſt 
of a term after a general failure of iſſue ; and 
(344) fo the truſt for the huſband and wife be- 
ing determined by their death, and the reſt 
being void, the term had no ſubſiſtence for 
the benefit of the perſonal repreſentatives 
of any of the parties; but ſhould be con- 
fidered as attendant on the inheritance. 


And in ſupport of this, the above noticed 
diſtinction between a term, created de novo, 
and a term in groſs, was inſiſted upon, viz. 
that although where 4. poſſeſſed of a ſubſiſt- 
ing term of 500 years, deviſes it to B. and the 

| heirs-male of his body, the whole ſhall veſt 
| abſolutely in B., and though he ſhould die 
| without leaving iſſue, it ſhall go to his exe- 
| cutors, and not revert for the benefit of the 
executors of the teſtator. Vet that where one 
ſeiſed of land in fee, deviſes it to B. and the 
heirs-male of his body for 500 years, here this 
term, though it goes to B. s executors, and not 
to the heirs- male of his body, yet upon failure 
of ſuch iſſue - male, the term thall ceaſe for 
the benefit of the heir at law of the teſtator. 
But, in this caſe it was decreed, that the 
term ſhould not be attendant on the inheri- 
tance; for that the party who raiſed the term, 
and had power to ſever it from the inheri- 
tance, ſhewed his intention fo to do, by li- 
miting 
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miting the truſt to the ſurvivor of him and his 

wife, and the heirs of ſuch ſurvivor; which, ( 345 ) 
though it was a void limitation, manifeſted 
his intention to ſever the term from the re- 

verſion. 


However, we are to obſerve, that Lord vide 1 Mod. 
Keeper Finch in the caſe of Burgis v. Burgis 5. 
ſaid, he did deny I.ord Coke's opinion in 
Leonard Lovie's caſe, which faith, that in caſe 
of a leaſe ſettled to one and the heirs-male of 
his body, when he dies the eſtate is determin- 
ed; for Finch ſaid it ſhould go to his execu- 
tors. So likewiſe Lord Neattingham in the 
Duke of Norfolk's caſe, ſaid it was Lord . _ 
Coke's error in Leonard Lovie's caſe to ſay, . 
that if a term be deviſed to one and the heirs- 
male of his body, it ſhall go to him or his 
executors no longer than he ſhall have heirs- 
male of his body; for theſe words are not a 
limitation of the time, but an abſolute diſ- 
poſition of the term; and indeed the deci- 
ſion in the Duke of Norfolz's cafe ſeems to 
contravene that opinion of Lord Coke, _ 


That the limitation of a perſonai eſtate to Stratton v. 


* * * * * P Ci 
one in tail, veſts the whole in him, is proved 7 ws Ca. 
by many caſes. | Parl. 257. 

Pelham . 


Gregory. ibid. vol. 5. 435. et Duke of Montague v. Lord Beaulieu. 
ibid. vol. 6. 255. 
| | M 4 Thus 


1 P. W. 290. 
Seale v. Seale. 


Dod. v. Die- 
kinſon. Vin. 
vol. S. p. 451. 
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Thus where one deviſed that all his money 
in the government-funds ſhould be laid out 
in the purchaſe of lands, and ſettled on his 
eldeſt ſon A. and the beirs-male of his body, 
remainder to the ſecond ſon C. and the heirs. 
male of his body; and bequeathed the reſt of 
his perſonal eſtate to A. and #he beirs- male of 
bis body, remainder over in the ſame manner; 
Lord Chancellor held that the perſonal eſtate, 
(viz. the reſidue after what was to be laid 
out in purchaſe of lands), could not be in- 
tailed, but the whole veſted in the eldeſt 


ſon. 


So where long Exchequer-annuities for 99 
years were given by will to truſtees for the 
reſidue of the term, in truft for E. for fo 
many years of the ſaid term as ſhe ſhould live, 
afterwards to the plaintiffs for ſo many years 
of the ſaid term as they or the ſurvivor of them 
ſhould live, and after the deceaſe of the ſur- 
vivor in truſt for the beirs of their bodies law- 
fully begotten, for all the reſidue of the ſaid 
term, and for default of ſuch iſſue, in truſt 
for the defendant. Lord Chancellor King 
held the remainder over to be void, and that 
the whole veſted in the plaintiffs to whom the 
limitation was for life, with remainder to the 
heirs of their bodies; and accordingly the 

annuities 
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annuities were decreed to be ſold, and the 
money to be paid to the plaintiffs. In this 
caſe the deviſe was only in truſt, and yet the 
rule was the ſame. 


So where a teſtator by his will deviſed that 


4007. ſhould be put out on good ſecurity for 
his ſon T. that he might have the intereſt of it 
for his life, and for the lawful beirs of bis body, 
and if it ſhould ſo happen that he ſhould die 
without heirs, it ſhould go to his youngeſt ſon 
J. B. Lord Hardwicke decreed that the 
whole veſted in the firſt taker, and the li- 
mitation over was too remote. 


The ſame point has been ſince adjudged in 

a late great caſe, where R.T., by will, gave 
the profits and half-yearly dividends of 40001. 
capital bank ſtock to Sir V. P. during his 
life ; together with the income and payments 
of ſix annuities payable at the Exchequer, 
to receive the payments during his life.—And 
gave his dwelling-houſe in London (being 
leaſehold) and the uſe of all the furniture and 
houſhold linen therein, to M. C. during her 
life: and gave to L. A. P. (daughter of Sir 
W. P.) his dwelling-houſe and eſtate at O, 
and the / of all the goods, furniture and 
linen there, together with all the cattle and 
| | cart 
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cart horſes, and the utenſils in huſbandry, as 
well as ſome other eſtates and leaſehold 
houſes, during the term of ber natural life. And 
after the death of M. C. he gave to L. A. P. 
his dwelling-houſe in London and the uſe of 
all the goods therein during her life. And 
after the death of Sir V. P. he gave to I. 
A. P. the dividends on the 40007. bank ſtock, 
and all the payments growing due on the ſaid 
Exchequer-annuities during her life; and after 
her deceaſe he gave, bequeathed, and deviſed 
all the afore- mentioned land, houſes, bank 
ſtock, and Exchequer- annvuities, to the berrs- 
male of ber body lawfully begotten for ever; 
rogether with all the furniture in both his 
houſes: and for want of /uch iſſue, he gave 
and bequeathed all the faid reſpective eſtate, 
bank ſtock, and annuities unto . D. for life, 
remainder to the heirs-male of his body, re- 
mainder over.. 


Upon the death of R. T., L. A. P. entered 
on the eſtates deviſed to her, ſuffered a reco- 
very, and fold the real eſtates: afterwards ſhe 
deviſed and bequeathed all her real and per- 
ſonal eſtate to the faid Sir W. P. (her father) 
his heirs, executors and adminiſtrators. Her 
father ſurviving her, by his will, after giving 
ſeveral legacies, gave and deviſed all his real 


eſtates, 
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eſtates, and all the reſidue of his perſonal 
eſtate (which reſidue included the leaſehold 
eſtates, furniture, bank ſtock, and annuities 
deviſed as above to L. A. P.)unto the defen- 
dant V. P. his heirs, executors, adminiſtra- 
tors and aſſigns, After the death of Sir 
W. P. the plaintiff V. D. claimed the leaſe- 
hold eſtate, bank ſtock and Exchequer- an- 
nuities, by virtue of the remainder limited to 
him in the will of R. T. But the Maſter of 
the Rolls held the limitation over to V. D. 
to be void, and that the whole veſted in IL. 
A. P. and therefore diſmiſſed the plaintiff's 


bill. 


But upon a re-hearing before the Lords 
Commillioners of the Great Seal, they reverſ- 
ed the order of diſmiſſion, and decreed, that 
the plaintiff ſhould have the benefit of the 
ſaid leaſehold eſtates, bank ſtock, and Ex- 
chequer annuities during his life. After- 
wards, however, upon anappeal to the Houſe 
of Lords, the Lords reverſed that decree, 
and thereby eſtabliſhed the deciſion of the 


Rolls (3). as 
ere 


(a) Again where 4. poſſeſſed of a conſiderable 
real and perſonal eſtate (among other bequeſts) made 


one in the following words © and further I hereby 
appoint 


( 349) 


Jane 1770. 


Vide Earl 
Chatham v. 


Tothill: 


6 Bro. Parl. 
Ca. 450. 


1771. 
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appoint my ſaid truſtees to lay out at intereſt, upon 
real and perſonal ſecurity, as they ſhall think pro- 
per, the ſum of 4000 J. iterling, part of my ſaid real 
and perſonal eſtate, and to make payment of the in- 
tereſt of the ſaid ſum of 4000/. only to R. G. the 
younger ſon of the ſaid R. G. during all the days of 
his natural Jife, and to make payment of the prin- 
cipal ſum itſelf to the heirs to be lawiully procreate 
of his body; but declaring that the above intereſt 
ſhall not be affectable by the debts or deeds of the 
ſaid R. G. (the ſon) and in the event of his death, 
without lawfal iflue of bis body, or of his ſelling, 
aſſigning away, or otherwiſe diſpoſing of the above 
intereſt, or any part of it, my will is, that the ſaid 
ſum of 4000 l. together with 15001. ſterling fur- 
ther, making in all the ſum of 5500 l. ſterling, ſhall 
pertain and belong to J. H. IF. One queſtion was, 
whether the remainder over of the 40007. and the 
legacy of 15001. after the death of R. G. (the fon) 
without iſſue of his body, were not too remote. It 
was argued in ſupport of the limitation, that it was 
good, from the manifeſt intention of the teſtatrix, 
that it ſhould take place upon the event of (the ſon) 
R. G. dying without leaving lawful iſſue. But on 
the other fide it was contended, that the 4000 l. 
was an eſtate-tail in money executed in R. G. the 
firſt taker, and the caſes of Putterfield v. Butterfield, 
1/:z.133, and Daw v. Pitt, ſee infra 347, were cited, 
and it was faid, that the caſe was too ſtrong to ad- 
mit of circumſtances of the intent of the teſtatrix 
to contradict it. And per Lord Thurlow, with re- 
ſpect to the 4000/7. perſonalty, the caſes of Butterfield 
v. Butterfield and Daw v. Pitt have confirmed the 

2 doctrine 
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doctrine upon that ſubjeR, that it is too late now 
to argue upon the diſtinction of principal and in- 


tereſt, or to inſiſt upon circumſtances of the intent; 
the rule muſt take place with reſpect to the 1500 f. 


that fell under the ſame objection. And his Lord- 


ſhip decreed the remainder over too remote. Glover 
v. Strotheff, 2 Bro. Chan. Rep. 33. 

The Reader will obſerve, that as to the 1500 l 
bequeathed in the above caſe, the legacy ſo far is 
original, but being to take effect on the ſame con- 
tingency on which the legacy of 4000/7. was to go 
over, and which was a general failure of iſſue, 
there was no room to claſs this caſe, in reſpet of 
this part of the bequeſt, with that of Millington and 
Willingten, beforementioned note (a) page 339. or 
others of that nature. 


Again, Where S. by his will gave as follows,— 
Item, I give and bequeath to T. M. S. during the 
term of his natural life, the intereſt of 1000 J. 3 per 
cent. conſol. Bank annuities, to commence the day 
after my death, to be regularly paid from time to 
time, in ten days, or as ſoon as poſlible after the 
ſame becomes due. At his deceaſe it is to devo/ue 
to the heir of his body lawfully begotten, and in 
default of iſſue, I give and bequeath the ſame to the 
heirs of A. that ſhall be then living, in equal ſhares 
to be divided. The Maſter of the Rolls held that 
the legacy veſted abſolutely in T. M. S. Rebinſon v. 
Fitzherbert, 2 Bro, Chan. Rep. 127. 


Sed vid. infra 373, note (a). 
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Here we obſerve, that although only the 
dividends and payments of the ſtock and an- 
nuities and z/e of the furniture were deviſed 
for life to L. A. P. and not the ſtock annui- 
ties, or furniture themſelves expreſsly ; yet it 
was held to be the ſame thing: for as a deviſe 
of the rents and profits of land is tantamount 
to a deviſe of the land itſelf ; ſo pari ratione, 
a deviſe of the dividends and payments of 
ſtock and annuities, and of the uſe of furni- 
ture, ſeems equivalent to a like limitation of 
the flock annuities or furniture themſelves ; 
for ſuch dividends, payments or uſe, are the 
only immediate produce, or value of the 
ſtock, annuities or furniture (@). 


But, 


— — — —̃— — 


(a) But this rule only holds where perſonalty is ſo 
given, as that the words would create à clear te- 
nancy in tail in land. 


Therefore where one, being poſſeſſed of a con- 
ſiderable perſonal eſtate, made his will in India, of 
his own hand- writing, and gave ſeveral legacies, and 
inter alia, to the heirs of his brother R. V. 3001, 
and gave the reſidue of his eſtate to his brother J. 
. and to his heirs male, equaily to be divided ameng 
them, ſhare and ſhare aitkez three queſtions aroſe, 
firſt, Whether J. N. ſhould take the whole, and 
the words equally ts le divided, be rejected? Secondly 

| Whether 


r 


-. 
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Whether J. I. and his ſons ſhould take as tenants | 


in common? Thirdly, Whether the father ſhould 
take for life, and after his death the reſidue ſhould 
go to all his ſon's equally? The Lords Commiſſion- 
ers Smythe and Bathurfl, were clear of opinion 
that, according to the true conſtruction, the father 
ſhould take the whole for life, and then it ſhould 
go to his ſons equally. Wilſin verſ. Vanſittart, An- 
bler 562. 


So where D. being reſident in Calcutta, and poſ- 


ſeed of only perſonal property, made her will, and 


after giving ſome legacies, gave all the reſt, reſidue 
and remainder of her eſtate, both real and perſonal, 
unto L. to be placed at intereſt until her age of 
21 years, or day of marriage, and then the whole 
thereof, together with the intereſt accumulating 
thereon, to be paid to, and for her uſe, during her 
natural life, and from and immediately after her 
deceaſe, ſhe gave, deviſed and bequeathed the ſame 
unto the heirs of her body lawfully begotten, equally 
to be divided between them, ſhare and ſhare alike; 
and in default of ſuch iſſue, or the death of the ſaid 
L. before her ſaid age of 21 years, or day of mar- 
riage, ſhe then gave deviſed and bequeathed the faid 
reſidue and remainder of her eſtate, unto her, the 
teſtatrix's, brother. The queſtion was, whether 
under this will L. took an eſtate for life or an ab- 
folute intereſt in the perſonal property? And it 
was decreed at the Rolls that L. took only an eſtate 
for life, in the property in queſtion, And that de- 
cre2 was affirmed on appeal to the chancellor. 

Jacobs 
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Jacobs ot Lxer againft Amyatt and others, 4 Bro. Ch. 
Rep. 542+ | 


And the principle we are now illuſtrating; is furs 
ther confirmed by the caſe of Knight and Ellis, 2 
Bre. Chan. Rey. 570. in which it was reſolved that 
if the firſt eſtate for life be a truſt eftate, and the 
remainder to the heirs of the body a legal eſtate, 
the latter will take effect; becauſe if ſuch limitation 
had been applied to land, it would not have created 
an eftate- tail. 


In this caſe one by his will directed that his truſ- 
tees therein named, ſhould receive the rents, until 
his nephew B. ſhould attain his age of twenty-one 
years, and pay the ſame as after mentioned, viz. to 
pay twenty pounds a-year, towards the education of 
B. until he attained eighteen, and fifty pounds a 
year from that time till twenty- one, and the teſtatot 
further declared “and my will further is that my 
ſaid truſtees and their heirs, ſhall permit and ſuffer 
my /aid nephew, when he ſhall attain his age of 
twenty-one years, to receive and take the intere/? 
of the monies, which ſhall ariſe from the rents and 
profits of my ſaid eſtates, before my-ſaid nephew 
ſhall attain his age of twenty-one years, and which 
ſhall be placed out at intereſt as before directed, 
during his natural life. And after his deceaſe, he 
gave the ſaid monies to the iſue male of his ſaid 
nephew, and in default of ſuch iſſue, I give the ſaid 
monies to my three nieces M. A. and E. equally 
to be divided between them, Hare and ſhare alike. 
And the queſtion was, whether the nephew toek 

al 
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an eſtate for life, or the abſolute intereſt _in the ac- 


cumulated rents and profits? And Lord Thurbw 


ſaid that he thought i it pretty plain, that under this 
will, B. took only an intereſt for life, in the fund 


in queſtion, and that it was only a contingency on 


which it was to go to his iſſue-male ; and that the 
plaintiff's took the fund in the alternative of that 
contingency ; his Lordſhip ſaid that he obſerved 
in a book of great character, and which had treated 


the ſubje& with great diligence and attention, he 


meant Mr. Fearn's eſſay, after citing and diſcuffing 
all the caſes on this head in the court of Chancery, 
he concluded by laying it down, as the rule of this 
court, that it will go every length poſſible to carry the in- 
tention of the teſtator into execution, for the benefit of 
thoſe to whom the teftator deſigned a benefit. It muſt 
have occurred to the judges, who had decided thoſe 
caſes, that under the idea of making the rules of de- 
ciſion as to leaſehold eſtates, analogous to thoſe 
which are applied to eſtates of inheritance, the. in- 
tention of the teftator muſt be much oftner diſap- 
pointed than carried into effect; and, then there 
was no wonder that the court ſhould try to get out 
of the technical rule, by any means that it could. 

Now what did the caſes come to? A man, by his 


will, deviſed to 4. for life; there being plainly an 


intereſt only for life given, if that were all, the 
diſpoſition would end there as to 4., and any other 
gift would be effectual after his death, The teſta- 
tor then gave the ſame, fund over to B. after failure 
of iſſue of A. what was the court to do? It was 


clear that a life intereſt only was given to 4 It 
Vor. II. N WAS 
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was clear that no benefit was given to B. while 
there was any iflue of 4. The conſequence was, 
that as no intereſt ſprings to B. and no expreſs eſtate 
was given after the death of A. the intermediate 
intereſt would be undiſpoſed of, unleſs A. were con- 
ſidered as taking for the benefit of his iſſue, as well 
as of himſelf; and as the words, in this caſe, 
were capable of ſuch amplification, the court na- 
turally implied an intention in the teſtator, that 4. 
ſhould fo take, that the property might be tranſmiſ- 
fible through him to his iſſue, and he was therefore 
conſidered as taking an eſtate tail; now an eſtate- 
tail in chattels was not tranſmiſſible to the iſſue, 
in the ſame manner as a real eſtate, nor capable of 
any kind of deſcent, and therefore an eſtate in chat- 
tels ſo given, from the neceſſity of the thing, gave 
the whole intereſt to the firſt taker ; but if the 
teſtator without leaving it to the neceſſary impli- 
cation, gave the fund expreſsly to the iſſue, they 
were not driven to the former rule, but the iſſue 
might take as purchaſers, and then there was an 
end of the enlargement, of any kind, of the eſtate 
of the tenant for life; for another eſtate was given 
after his death, to other perſons, who were to take 
by purchaſe : it no longer reſted on conjecture. 
The word iſſue uſed in a will, certainly was conſi - 
dered as creating an eſtate-tail, and that, becauſe 
the context puts on the word an import, which it had 
not naturally; but in a feoffment it was not a word 
of inheritance ; and a gift to A. and the iſſue of his 
body, gave only an eſtate for life. And his Lordſhip 


was of opinionthat the iſſue, if any, would have taken 
as 
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But, we are to remember, however, that al- 


though a deviſe over after a dying without 
heirs, is in general void; yet this rule is not 
without exceptions; for if the perſonto whom 
the limitation over is made, be a relation of 
and capable of being collateral heir to the 
firſt deviſee, in that caſe the firſt deviſee 
takes only an eſtate-tail; becauſe the limi- 
tation over to the collateral heir plainly 
denotes that only lineal heirs could have 
been intended. As where A. deviſed lands to 
B. and his heirs, and for want of heirs of him, 
to D., it was adjudged an eftate-tail only in 
B. becauſe D. was a near relation and heir to 


B. and therefore B. could not die without 


heirs ſo long as D. or any of his lineal heirs 
exiſted (a). 


* 3 — — 


as purchaſers, 6 thas in the event that bad hap- 
pened of there being no iſſue, the limitation over 
took place. 


The above deciſion coincided with Lord Camden's 
ſentiments on the ſame caſe, before whom it had 
occurred, on another queſtion before that under 
diſcuſſion was ripe for decilion. 


(a) Et vid. S. L. Morgan et Us. vetl. Jen Grif= 
fiths and Others, Cowper 234. 
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So where A. deviſed lands to his fon for 
life, then to his ſon A. for life, remainder to 
his ſon G. and his heirs for ever, and if he 
ſhould die without beirs, then to his two 
daughters; this was determined to be an 
eſtate tail in G.; for it was impoſſible he 
ſhould die without heirs whilſt his ſiſters were 
living; conſequently the teſtator by beirs, 
could only mean heirs of the body. 


The rule holds the ſame where the re- 
mainder is limited to the heirs of the teſ- 
tator himſelf, if ſuch heirs muſt alſo be heirs 
to the firſt deviſee. As where A. deviſed to 
his ſecond ſon and his heirs for ever; and for 
want of ſuch heirs then to the teſlator's right 
heirs ; here, though the deviſe to the teſta- 
tor's heirs was a mere nullity, as ſuch heirs 
muſt be in by deſcent, yet it was held ſuffi- 
cient to manifeſt the intent and aid the con- 
ſtruction of an eſtate- tail. 


But, wherever, the remainder after dying 
without heirs, is limited over to one who is 
not heir to the firſt deviſee, ſuch after limita- 
tion does not alter the preceding poſitive de- 
viſe in fee; nor will the courts, it ſeems, in 


that caſe, go ſo far as to reſtrain the general 


import of the word heirs to that of the words 
heirs of the body. | 
| Thus 


limited upon a Failure of Heirs or Tſue. 
Thus where there was a deviſe to one and 
his heirs, and if he die without heirs, then to 
a charity. Lord Chancellor ſaid, the deviſe 
being to one and his heirs, and if he die 
without heirs, then over, ſuch deviſe over 
was void, and the word heirs ſhould not be 
conſtrued to ſignify heirs of the body, where 
the deviſee over 1s not inheritable. | 


So where the teſtator deviſed to his ſon and 
his beirs, and if he ſhould die without beirs, 
remainder over to another who was half bro- 
ther to the firſt deviſee; upon a queſtion 
made, Whether the firſt limitation was in fee 
or in tail? Lord Hardwicke ſaid, it was a plaia 
caſe, and one of thoſe points which the court 
would not ſuffer to be argued, as having been 
determined before. This was a deviſe over 


to a ſtranger, as the law conſiders him, and 


who could not in any event inherit as heir to 
his brother. 


Again, a deviſe may be to one and bis berrs, 
with an executory deviſe over, limited to take 
place on an event which muſt happen within 
the compaſs of a life in being. As where a 
teſtator deviſed to A. and his heirs, and if he 
ſhould die before twenty-one, then to B. and 
his heirs; this was a good executory deviſe 
to B, 
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Attorney Ge- 
neral v. Gil. 
2 P. W. 369. 


1 Vezey 89. 
Tilburgh Vs 
Barbut. 

3 Ark. 617. 


( 352) 


Vin. 8. fol. 
112. p1i.38. 
Gurnel-<. 


Wood. 
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2 8 - Upon the ſame principle, though an exe- 
caſe, 3 — cutory deviſe to veſt on a dying without iſſue 
Caf. 1, &. generally is not good, becauſe too remote; yet 
and infra where the dying without iſſue is reſtrained to 


oF, ap the period of a life in being, an executory de- 
viſe thereon limited will be good. 

Child v. It is true indeed, that in the caſe of Child 

_. and Bailey, where the teſtator poſſeſſed of a 


1 Rol. Abr. termdeviſed it to his wife for life, and after to 
11. p. 5. V. his eldeſt ſon and his aſſigns, and if he died 
without iſſue then living, to T. another ſon; it 
was held to be a void deviſe to T. And ſo again 
where teſtator deviſed a term to his fon, and if 

( 353) he died unmarried and without iſſue, then 
r daughter, and if his ſon be married, 
3 Lev. 22. and had no iſſue then living to enjoy it, then 
: * Abr. after his ſon's wife's death to his daughters; 


5 IS the court held that though it ſhould be in- 

tended a dying without iſſue living at his 
: death, yet it would be void according to Child 
| and Bailey's caſe. 


But however, the authorities of theſe and 

? other caſes of the like nature, have been fiance 
over- ruled. The caſe of Child and Bailey was 
cited and commented upon by Lord Net- 

tingham in the Duke of Norfolk's cafe, where 

indeed he denied and decided directly againſt 


it; and a great many ſubſequent caſes have 
been 
2 
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been decided on the principles upon which 
Lord Nottingham proceeded in his ee of 
the Duke of Norfolk's caſe. 


The Duke of Norfolk's caſe was in effect 
this. H. F. having ſeveral ſons created a term 


of 200 years and declared it to be in truſt 


for his ſecond ſon, and the heirs male of his 
body, remainder to his other ſons; provided 
that if his eldeſt ſon died without iſſue, or not 
leaving his wife enſeint witha child, living the 
ſecond ſon, or that after the death of the eldeſt 
ſon by failure of iſſue male of his body, the 
Earldom of A. ſhould deſcend on the ſecond 
ſon, then the truſt ſhould ceaſe as to the ſe- 
cond ſon and his heirs ; and then thetruſtſhould 
be for the third ſon and the heirs male of his 
body, with like limitations to the other ſons; 
the eldeſt ſon died without iſſue, living the 
ſecond ſon; and the Earldom of A. did de- 
ſcend to the ſaid ſecond ſon. Whether the 
executory limitation over to the third ſon 
upon that event was good, was the queſtion: 
And Lord Nottingham, upon the ground of 
its being a limitation to take effect upon the 
dying without iſſue, within the compaſs of a 
life then in being, decreed it was a good li- 
mitation to the third ſon, contrary to the opi- 
nion of the three chief juſtices who aſſiſted 
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Duke of Nor- 


folk's caſe. 
3 Chan. Ca. 1. 
Pollex. 223. 
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Vide alſo the 
caſe of Wood 
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him; this decree was afterwards reverſed by 


Vide 1 Eq. 
Abr. 192. 
1 Vern. 234- 


1 Salk. 225. 
Lamb v. Ar- 
cher. S. C. 
Carth. 266. 
Skin. 340. 
Comb. 208. 
2 Danv. 522. 


pl. 5. 
3 Atk. 288. 


(355) 
1 Eq. Abr. 
193. 
Fletcher's 
caſe, 


Lord Keeper Norib, but that reverſal was 
again reverſed upon an appeal to the Houſe 
of Lords, who eſtabliſhed Lord es ee $ 
decree. 


Here we are to obſerve, that an executory 
deviſe of a term, and the limitation of the 
truſts of a term are governed by the ſame 
rules. 


So where the teſtator poſſeſſed of aterm for 
years, deviſed the lands to B. and to the heirs 
of his body, and if B. ſhould die without 
iſſue, living C. then to C. the court held this 
a good limitation to C, the contingency being 
to ariſe within the compaſs of a life in being. 


And again where ateſtator deviſed his term 
to his wife for life, and after her death to R. 
F. for life, and after her death to T. F. and his 
children, and if the ſaid T. F. ſhould happen 
to die before the expiration of the ſaid term, 
not having iſſue of his body ben living, then 
to go over to D. for the reſidue of the term; 
this limitation to D. was decreed good, the 
contingency being confined to a death without 
iſſue then living; for though it was contended, 
that the words Ihen living related only to the 

other 
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other words before theexpiration of the term, yet 


it was anſwered, that thoſe words muſt relate 
cothe time of the death, otherwiſe there would 
be no difference between this and the com- 


mon limitation over of a term if one die witb- 


out iſſue; for there it muſt be intended dying 
without iſſue before the expiration of the term, 
there being nothing to limit over after the 
expiration of the term. 


So an appointment by will to A. and if he 
died without iſſue under twenty-one, then over 
to others, was held a good limitation by way 
of executory deviſe; as it depended on a 
contingency to ariſe within the compaſs of a 
life then in being. 


It is the ſame if the dying without i ſue be 
confined to the compaſs of 21 years after the 
period of a life in being. 6 


This appears in the caſe of Maddox and 
Stains above cited, and will further appear in 
the caſe of Stephens v. Stephens, and in other 
caſes cited hereafter, in reſpect to the even- 
tual validity of a ſubſequent executory li- 


mitation, where a preceding one happens not 
to take effect. 


Again 
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Thruſtout v. 
Denny. 


1 Will. 270. 


Vide ſupra, 
p- 318. 


Supra 320. 


(356) 


186 


Sheffield v. 
Lord Orrery. 
2 Atk. 282. 
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Again in the caſe of Sheffield v. Lord Orrery 
where the teſtator, if he ſhould leave no legi- 
timate ſon or daughter who ſhould leave any 
child behind them, in ſuch caſe of their dying 
without leaving iſſue behind them, willed and 
directed, that C. ſhould have his eſtate both 
real and perſonal, &c. one queſtion was, whe- 
ther the limitation of the perſonal eſtate, was 
not too remote? Lord Hardwicke held that the 
limitation being confined to the period of a 
life, was warranted by the rules of law ; and 


he obſerved, that although it was certain that 


a limitation of a perſonal thing, could not be 
allowed after a dying without iſſue generally; 
yet if it were confined to the extent of a life 
or lives in being, or within ten months (or 
the birth of a child) after a life in being, or 
to the death of ſuch child before the age of 
21, the limitation would be good. 


Indeed with reſpect to executory deviſes of 
terms for years, or other perſonal eſtates, the 
court of Chancery has very much inclined to 
lay hold of any words in the will, to tie up the 
generality of the expreſſion of dying without 
i ue, and confine it to dying without iſſue 


living at the time of the perſan's deceaſe. 


Thus 
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Thus where A. deviſed lands to his wife for 1 P. W. Ni- 
life, remainder to his fon T. and his heirs; ae 
provided that if the ſaid T. ſhould die without 
iſſue of his body, then he gave 10017. a- piece 
to his two nieces C. and D., to be paid within 
fix months after the death of the ſurvivor of bis 
ſaid wife and ſon T. by the perſon who ſhould 

inherit the premiſes, and in default of pay- 
ment as aforeſaid, the teſtator deviſed the 
lands to the legatees for payment : this dy- 
ing without iſſue was conſtrued a dying © 
without iſſue living at his death (for it clearly 
appears, that an indefinite failure of iſſue at 
any time was not meant, by the legacies be- 
ing limited to be paid within fix months af- 
ter the death of the ſurvivor of the mother 
and ſon) and therefore upon the event of 
ſuch a contingency, the limitation would 
have taken effect: but as the ſon died leav- 
ing iſſue, though that iſſue died within fix 
months after the death of the ſon, the court 
held the legacy not due; as the contingency | 7 
(of dying without iſſue en living) had not | 
happened, 


It is ſaid indeed in the report of this caſe, 
that where a legacy is given on a dying without 
iſue, it ſhall be underſtood a dying without (358) ' 
iſſue then living. But it is to be obſerved Videz atk. | 
that 313. 
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that ſuch a conſtruction was not neceſſary to 
make the limitation good in this caſe, for 


the reaſons I have given; and that ſuch a 


conſtruction is not allowed, without ſome 
reſtrictive circumſtances in the limitation, 
Vide Fitz-Gibb. 68. Green v. Rod, and 1 Bury, 
272-3. and other caſes hereafter cited. 


So where a teſtator deviſed to his ſon 4. 
for life, and no longer, and after his deceaſc 
to ſuch of 4's iſſue as A. ſhould by will ap- 
point; and in caſe A. ſhould die without iſ- 
ſue, then he deviſed the lands over. Theſe 
words upon the whole of the will were con- 
ſtrued to mean iſſue living at his death; be- 
cauſe it was to be intended ſuch iſſue as 4. 
ſhould or might appoint the term to, viz, 
iſſue then living (a). 

Again 


(a) So (in the caſe of Hockley and his wife againſt 
Mawbey, 3 Bro. Rep. Chan. 82.) where one deviſed 
money to be laid out in a purchaſe of freehold eſtates 
to be ſettled on his wife for life; and alſo gave his 
wife freehold and leaſehold eſtates for her uſe : and 
from and immediately after her deceaſe, he gave, 
deviſed and bequeathed the ſame, and every part 
thereof, in the following manner, viz. unto his 
ſon R. and to his iſſue, lawfully begotten, or to 
be begotten, to be divided among ft them, as he thinks 


ft: 
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ft: and if my ſaid ſon ſhall happen to die, with- 


out iſſue lawfully begotten, my will is, that as well 
my preſent freehold” as leaſehold eſtates, as the 
eſtates hereby directed to be purchaſed, ſhall be ſold, 
and the money ariſing therefrom ſhall be equally 
divided between my brother T. R.'s children, my 
ſiſter JY.”s children, and my ſiſter P.'s children. 
And I hereby order and direct, neither the eſtate di- 
rected to be purchaſed, nor any of my preſent free- 


hold or leaſehold eftates may be ſold or diſpoſed of 


during the life of my wife or my ſon. One queſtion 
was, whether the deviſe to the brother and ſiſter's 
children was or was not too remote, as depending 
upon the ſon's dying without iſſue? And it was 
held to be a contingency with a double aſpect; in 
one event a gift to the children of the ſon if he 
ſhould have any, and if he ſhould not have any 
child, that then the eſtate ſhould be ſold for the pur- 
poſes of the will. That he did not mean the eſtate 
to go as an eftate tai!, but that the children ſhould 
take diſtributively, in which caſe they muſt take as 
purchaſers, and the conſequence was that R. took 
only an eſtate for life, he had a power to divide, 
and it was ſufficient that the diviſion mult take 
place at the death of X. which was, within the 
rules. Two events were provided for, iſt. There 
being children of Richard, in which caſe they would 
take. 2dly, There being no children, in which caſe 
the eſtates veſted in the perſons deſcribed, 


And in the caſe of Donne verſ. Merrifield, heard 
at the Rolls, 22d October 1730, and cited Ca. Temp. 
Talbot, Where the deviſe was of a term to his bro- 

ther 
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Again where C. having two nephews 4. 
and B, deviſed the ſurplus of his perſonal 
eſtate to them, and if either of them ſhould 
die without children, then to the ſurvivor, 


It was held that dying without children muſt 


in this caſe be taken to be dying without cbil- 


_ dren then living; becauſe the immediate li- 


Chanc. Prec. 
528, Nicholls 
v. Skinner. 


( 359) 


mitation over was to the ſurviving deviſee.— 
So where A. deviſed portions to his. four 
children, payable at their reſpective ages of 
21 or marriage, and in caſe any of them 
ſhould die before the time of payment, or 
without iſſue, then his or their portion to go 
to the ſurvivors or ſurvivor, and his heirs: 
it was held this could not be a dying without 
iſſue generally, but ſo as the ſurvivor might 


1 * r _ 
et "WIS ITY 


marry, for her jointure; and after her death to the 
heirs of the body of his brother Fohn, and the exe- 
cutors, adminiſtrators and aſſigns of ſuch heirs, during 
the reſidue of the term; and for default of ſuch 
iſſue of his brother John then to Henry Donne; the 
limitation to Henry was held good ; the words being 
taken to be heirs living at his death. The ground 
for which concluſion ſeems to me to have been, that 
the extending the limitation to the heirs of the body 
of his brother, to the executors, adminiſtrators and 
aſſigns of ſuch heirs, ſhewed that the brother himſelf 
was not meant to take an eſtate· tail. 

take; 


limited upon a Failure of Heirs or Ie. 


take; which muſt be during the life of ſome. 


or one of them, and ſo was good. 


And where the teſtator made his wife exe - 


cutrix, and gave her all his goods and chat- 
tels, provided that if ſhe ſhould die without 
iI aue by the teſtator, ben after her deceaſe $0/, 
ſhould remain to the teſtator's brother; the 
words then after were taken to mean immedi- 
ately after, and conſequently to reſtrain the 
dying without iſſue to the time of her death. 


So where a term was deviſed to A. for life, 
remainder to ſuch children as the teſtator 
ſhould leave at the time of his death, and if 


all ſuch children ſhould die without leaving 1 


any iſſue, then to B.: this was a good execu- 


tory deviſe to B. and the words Without 


leaving any iſſue” were underſtood to mean 
tc Jeaving any iſſue at the time of their deaths.” 
Again where one deviſed a perſonal eſtate, 
in truſt, to be ſettled on his daughter or (a) 
the heirs of her body, but in caſe his faid 
daughter ſhould die leaving no heirs of her 
body, then over to others; Lord Hardwicke 


Q— 


— — — 


(a) Nota, No expreſs gift is here made to the 
mother for life, but that was held by Lord Hardwicke 
not to be material, and obſerve that * or” was by 
him conftrued © and.” | 


decreed 
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Pinbury v. 
Elkin.” 
1P.W. 563» 
Vide Paine 
v. Stratton, 
infra. 

et Brooks v. 
Taylor, infra 
373 Note(a) 


* 3 P. W. 258, 
* Atkinſon v. 


Hatchinſon, 
Vide ſame 
int. 

1 P. W. 663. 
Forth v. 
Chapman, 
cited infra. 
Martin v. 
Long, Prec. 
Chan. 15. 
2 Atk. 642. 
Read v. 
Snell. 


Vide Fairfax 
4, Heron, 
ſupra 316, 
S. L. as to 
freehold. 
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decreed the limitation over good, upon the 
contingency of the daughter's dying without 
iſſue living at her death; as he conſidered 
the word leaving as relating to that time. 
So in another caſe, where the teſtatrix gave 
to her two nieces F. and L. each one half of 
the produce of bank ſtock, and to heir iſſue, 
and if either of them ſhould happen to die 
before the legacy became due to her, and leave 
no iſſue, the ſhare of her ſo dying ſhould go to 
the ſurvivor. the words and leave no iſſue were 
conſtrued. © leave no iſſue living at the time 


"> yy 


— 


— —ͤ—ͤ— 


(a) So where one poſſeſſed of premiſſes for a term 
for years © gave them to his grandſon P. ſon of D. 
and his wife, and the heirs lawfully of him for ever, 
but in caſe he ſhould happen to die and leave no law- 
ful heir, then and in that caſe he gave them after the 


death of his ſaid grandſon O. to the next eldeſt ſon or 


heir of D. and his wife; and ſo on to the next eldeſt 
ſon or heir, if the laſt ſhould die without heirs” P. 
took poſſeſſion and died without iſſue, and on his 
death the next eldeſt fon of D. and his wife brought 
an ejeclment, and Lord Kenyon without hearing the 
argument ſaid, that on conference with the reſt of 
the court, they were clearly of opinion, that the 
limitation over was good. This was a chattel in- 
tereſt limited to P. and the heirs lawful of him for 
ever, but in caſe he ſhould happen to die and leave 


no 


United upon 6 Failure of Hrirs or Iſſue, 

It has indeed been held, that where the in- 
tereſt of money was deviſed to one for life, 
and if he die without iſſue, the principal to go 
over, that ſuch a limitation was good; upon 
2 diſtinction taken, between the deviſe of the 
intereſt of money, and of money itſelf, But 
that diſtinction has been repeatedly over-ruled 

and exploded, as appears in the above cited 
caſes of Butterfield v. Butterfield, and of Daw 
v. Butterfield, and of Daw v. Pit. 


There is a caſe of a very different nature 
from the foregoing, where a portion for a 
daughter limited after an indefinite failure of 
iſſue-male was allowed to take place. It was 
the caſe of a ſettlement on huſband and wife, 
for their lives, remainder to the firſt, Sc. ſon. 
in tail-male, and if the huſband ſhould die 
without iſſue male, remainder for a term to 
raiſe 15007. for portions for daughters; the 


n 13 


no lawful heir, then over, c. now it was appa- 
rent on the will, that the teſtator by lawful heirs” 
meant,“ heirs of the body“ and © leaving no law- 
ful heir” muſt be confined to © leaving no iſſue at 
the time of his death.” Goedtitle on the dem. of 
Peake vetſ. Pagden, 2 Durnf. & Eoft Term Rep. 
720. 


Vid. infra 37 3. note 4. 


Vol. II. O huſband 
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ver. 


2 Chan. Rep. 
410, & vide 
ſame caſe. 

2 Vern. 38. 
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huſband died, leaving iſſue a ſon andadaugh- 
ter, the ſan died without iſſue; it was ad- 
judged that the daughter ſhould have the 
500 l.; for that whenever the iſſue-· male of 


the huſband failed, he might properly be ſaid 


Lee v. Vin- 
cent, Cro. 
Eliz. 26. 

1 Leon. 285. 
3 Leon. 106. 


to be dead without iſſue- male: here we ob- 
ſerve, as there was a preceding eſtate- tail, a 
recovery ſuffered by tenant in tail would have 
barred this term, and the daughters' portions; 


and therefore the allowing the limitation to 


take effect, was not running into the incon- 
veniences of an executory deviſe, limited on 
ſo remote a contingency ; becauſe this limi- 
tation was liable to be barred, whereas an 
executory deviſe is not. 


But though the courts, in the caſe of per- 
fonal eſtates, generally incline to pay attention 
to any circumſtance or expreſſion in the will, 
that ſeems to afford a ground for conſtruing 
a limitation after dying without iſſue, to be a 
dying without iſſue living ar the death of the 
party, in order to ſupport the deviſe over, 


yet in the caſe of a real eſtate, it ſeems the 


conſtruction is generally otherwiſe ; for there 
we are to conſider the intereſt of the heir at 
law is concerned ; which is always much fa- 
voured by our laws. 


I Therefore, 


linited upon @ Failure of Heirs or Iſue. 


of his real and perſonal eſtate to his nephews 
I. and G. and if either of them ſhould depart 
this life, and leave no iſſue of their reſpective 
bodies, then he gave the ſaid premiſes to D. 
Here Lord C. Parker obſerving that the de- 
viſe carried a freehold as well as a leaſehold, 
nevertheleſs, thought it might be reaſonable 
enough to take the ſame word in two differ- 
ent ſenſes, as to the two different eſtates ; and 
that as to the freehold, the conſtruction 


ſhould be, if V. or G. died without iſſue, 


generally, and as to the leaſehold the ſame 


Therefore, where a teſtator gave the reſidue 
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Forth v. 
Chapman. 

I P. W. 667. 


words might be conſtrued to mean a dying 


without leaving iſſue at their death (a). 
- Mr. 


—_— li. « 2 —— _—_— 


(a) But words are taken in two different ſenſes, 
only in caſes where the intent will be beſt anſwered, 
by ſo underſtanding them; and therefore if it ap- 
pears, from the inſtrument, that the teſtator in- 


tended the eſtates ſhould go together, the ſame 


conſtruction will be given to the ſame limitation 
as to both, 


Thus in the caſe of Richards ver. Lady Bergavenny 


2 Vern. Rep. 324. where an late together with the © 


furniture of the houſe, was limited to Lady B. and 
ſuch heir male of her body as ſhould be living at 
her death, and in default of ſuch, the remainder 

Q 2 over; 
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Mr. P. Williams indeed, in a note upon this 
caſe, ſays, that by the will the limitation over 
was expreſsly reſtrained to the leaſehold, 


though in Lord Macclesfield's notes that word 
was omitted. But it ſeems that Lord Hard- 
wicke in the caſe of Sheffield v. Lord Orrery 
obſerved, that Mr. #/illiams is miſtaken in 
that note, for that upon looking into the 
caſe, it appeared, that both freehold and 
leaſchold were deviſed by the ſame words. 


——— 


over; the queſtion was whether the goods ſhould 
go over to the remainder-man, or whether the ab- 
ſolute property thereof veſted in the Lady B. Et per 
curiam, the limitation of the ate © to the Lady 
N. and ſuch heir of her body as ſhould be living at 
her death, with a remainder over for want of ſuch,” 
is an eſtate tail, and the limitation making an eſtate 
tail in the land, the goods diſpoſed in the ſame clauſe 
muſt go in the ſame manner, and conſequently the 
abſolute property is in the firſt deviſee, and no re- 
mainder of goods after an eſtate-tail is good; for 
the words © heir of her body“ mult not, as to the 
land, be conſtrued to be a word of limitation, and 
make an eſtate- tail, and as to the goods, to be only 
words of deſignation of the perſon intended to take 
the goods, and beſides his intention appears, that 
the goods ſhould go along with the houſe, and the 
deviſee to have like intereſt ia both. 


Again 


limited upon a Failure of Heirs or Iſſue. 


Again where a teſtator having two ſons 
V. and R. deviſed, that if /. his eldeſt ſon 
ſhould happen to die, and leave ub iſſue of his 
body lawfully begotten, that then and in that 
caſe, and not otherwiſe, after the death of 
IV. his ſaid ſon, he gave and bequeathed all 
his lands of inheritance in L. unto R. to have 
and to hold the ſame after the death of the 
faid . to him and his heirs; it was held, 
that V. took an eſtate tail by implication (a); 
and that the limitation to R. was a remain- 
der, and not an executory deviſe (6), 
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Walter v. 
Drew. 
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Et vide 
Wealthy v. 


Boſville, 


ſupra 300. 
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(a) The reader may obſerve that this is the caſe 
of a deviſe to a younger ſon, in caſe the eldeſt ſon 
ſhould die without iſſue, and ſo operating by way of 
reſiraining the fee, that the eldeſt ſon would otherwiſe 
have taken, and in that reſpect, differs from caſes 
like Lane/borough and Fox, ſupra 325. where the 
limitation is to the heir after failure of the iſſue of 
one, in whom no eſtate would otherwiſe veſt, by im- 
plication on the will, either to be abridged or en- 
larged. | | 


() The conſtruction of the words * leave no 
iſſue of the body“ as applied to real eſtates, in con- 
tra-diſtintion to its ſenſe, as applied to perſonal 
eſtates, was recognized by Lord Hardwicke, in the 

caſe of Sheffield verſ. Lord Orrery, 3 Ath. Rep. 288. 


O3 in 
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in which his Lordſhip cites the caſe of Forth and 
Chapman, as an authority in this reſpet, And the 


ſame diſtinction was again recognized, and the ſame 


caſe reſorted to as an authority by Lord Hardwicke, 


in the caſe of Southby v. Stonehouſe, 2 Vez. Rep. 606, 


in that of Stafford and Buckley, ibid. 180, and in that 
of Errol and Wallace, ibid. 125. 


And in the caſe of the Univerſity of Oxford verſ. 
Clifton, Ambler Rep. 385. this principle was carried 
to a greater length than it ſeems, from ſubſequent 
caſes, would now be permitted; for there, one by 
his will deviſed” lands, of which he was ſeiſed in 
fee to C. and the iſſue of his body lawfully to be be- 
gotten living at bis death, and for want of ſuch iſſue 
to the Univerſity of Oxford, to be diſpoſed of in 
ſuch manner as in the will is directed. And the 
queſtion was, whether C, was entitled to an eſtate- 
tail or for life only? And it was argued that he 


was entitled to an eſtate for life only, with eontin- 


gent remainder to his iſſue, if he ſhould have any 
ſuch at his death, for the life or lives of ſuch iſſue 

remainder to the univerſity, That the word © iſſue 
in this caſe was a ſpecial de/ignatio perſone; that every 
word in a-will ought to have a ſenſe put upon it; 
that the words living at his death were capable of 
a conſtruction; that © for want of ſuch iſſue” 
meant * iſſue living at his death ;” that the period 
when the children's eſtate was to begin, was the 
death of C. and the caſe of Lovelace verſ. Lovelace, 


- Cre. Eliz. 40. was cited, wherein there was a deviſe 


to C. D. and his iſſue-male, he having no ſon at 
the time; which was adjudged no eflate- tail, but 
for 
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for life only ; that the word eldeſt would not admit 
ſuch a conſtruction as to give an eſtate · tal. But 
Lord Keeper Hen!y (aid this wis the plaineſt cafe he 
ever ſaw in his life; the iſſue eould not take by 
preſent deviſe as jointenants with C. The iſſue were 
not to take by remainder, but by deſcent, as all 
the poſterity were intended'to take, it could not be 
a Contingent Remainder, but an eſtate - tail. 


And the court of King's Bench unanimouſly 
adopted the ſenſe in which the words leave no 
iſue” as applied to land, are accepted by Mr. Fearne 
in the caſe of Denn ex dem. Geering verſ. Henton, 
2 Cowp. Rep. 410. In that eaſe one ſeiſed of pre- 
miſes in fee gave and bequeathed to his grandſon S. 
all that his meadow, &c. to hold unto S. and the 
heirs of his body lawfully begotten, and their heirs 

for ever, chargeable nevertheleſs, and charged with 
the payment of eight pounds a year unto M. during 
her natural life: but in caſe S. ſhould die without 
leaving iſſue of his bedy, then he gave and deviſed 
the ſame to G. to hold to him and his heirs for ever; 
chargeable as aforeſaid, and alſo chargeable with 
and ſubject to the payment of 100 J. unto his the 
teſtatot's niece within one year after G. or his heirs 
ſhould be poſſeſſed of the ſame premiſes. S. entered 
and died ſeiſed, leaving iſſue a ſon, who alſo died 
ſeiſed, having previous to his death, made his will, 
and deviſed the ſame to his mother, and her heirs 
and aſſigns, And the queſtion was what eſtate S. 
took under this will? And it was contended, on 
behalf of the mother, that the fon of S. took a 
fee ſimple, the words © heirs of the body” operating 
04 5 as 
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as words of purchaſe to anſwer the intent; and it 
was ſaid that a ſtrong circumſtance was, the legacy 
of 1901. deviſed to the firſt teſtator's niece, in caſe 
S. ſhould die without iſſue, of neceſſity therefore the 
teſtator muſt mean a dying without iſſue, at the time 
of his death; for if he intended ſhe ſhould wait till a 
total failure * i/ue, ſhe might wait for 100 years, or 
for ever. But Lord Mansfield ſaid the diſtinction 
was, between a deviſe of lands and perſonal eſtate: 
in the latter caſe, the words were taken in their 
vulgar ſenſe ; that was, dying without leaving iſſue at 
the time of his death, The queſtion. was, whether 
the grandſon took an eftate-tail or an eſtate in fee. 
The deviſe was to S. and the beirs of his body, and 
their beirs for ever, but the words © their heirs for 
ever” were qualified by the ſubſequent words “ in 
caſe he ſhall die without leaving iſſue” which clearly 
ſhewed it an eſtate tail; and then the teſtator gave 
it over to the mother. It was too clear to admit of 
a doubt. And the other three judges concurred, 
Denn ex dem Geering verl. Shenton, 2 Cowp. Rep. 410. 


# # 
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The concluſion from theſe authorities has been, 
that the words dying without leaving iflue” ſhall 
have the ſame conſtruction as the words *© dying 
without iſſue,” in the limitation of real eſtates, where- 
ever the limitation over can take ect, as a remainder 
under that conſtruction. It is a deciſion founded 
on the eſtabliſhed doctrine laid down by Sir Mathew 
Hale in the great caſe of Purefoy and Rogers, ſtated 
ſupra 299. and reſorted to, recognized and pro- 
ceeded upon, by all the courts in many ſubſequent 
deciſions, Vid. the caſes of Waller and Drew, 
Southby 


pm Oo 
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Southby and Stonehouſe, WWealthey v. Bapville, fupra 
zoo, Doe on dem. Brown v. Holmes, ibid. 293: and in 
Wrinkle verſ. Billington, Dougl. Rep. 129. 


In the laſt mentioned caſe, one made his will and 
(inter alia) gave and deviſed to his wife Elixabeth, 
and unto his daughter Ann, all that his meſſuage, &c. 
to hold unto his ſaid wife Elizabeth, and unto his 
daughter Ann, for and during the term of their natural 
lives, and the life of the longer liver of them, in equal 
proportions, ſhare and ſhare alike. _ But in caſe bis 
ſaid daughter Ann ſhould happen to marry and have iſſue 
lawfully begotten, then, and in that caſe, after the de- 
ceaſe of his ſaid wife, he gave and deviſed all and ſin- 
gular the ſaid meſſuage, &c. unto his ſaid daughter 
Ann and to her heirs and affigns for ever. But, if 
his ſaid daughter ſhould happen to die ſingle, and unmar- 
ried, and without iſſue of her body lawfully begotten, 
then and in that caſe, he gave and deviſed all and 
ſingular the aforeſaid premiſſes laſt above mentioned, 
unto his ſaid wife Elizabeth, and to her heirs and aſ- 
ſigns for ever. Aus ſurvived Elizabeth, and ſuffered 
a recovery. And the queſtion was, whether the 
limitation over to the teſtator's wife and her heirs, 
was barred by the recovery? And it was contend- 
ed that it was not; for that this was either an exe- 
cutory deviſe, and not too remate in its creation, or 
a veſted remainder after eſtates for life, to Elizabeth 
and Ann, and the ſurvivor, and a contingent eftate- 
tail to Ann. And, on the firſt point, an attempt 
was made to diſtinguiſh this caſe from the caſe of 
Luddington and Anne, and other caſes of the ſame 


ſort, on the ground that in thoſe caſes the limitation 


over 
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over was ſuch, that though the contingency on which 
it was limited, ſhould happen before the end of the 
original ſpecified duration of the particular eſtate, 
yet it muſt await the natural expiration thereof, 
This was eſſential to the idea of a remainder accord. 
ing to the definition thereof. But here the limita- 
tion to the daughter Aun, in caſe ſhe ſhould marry, 
and have iſſue of her body, was not to wait till the 
natural expiration of the firſt eſtate for life to her, 
but was to take effect in her life-time, as ſoon as 
the contingency on which it was limited ſhould 
happen. It was therefore not a remainder, but à con- 
ditional limitation, As ſoon as ſhe had married, and 
had iflue, the eſtate to her and her heirs, would have 
taken effect. and would have enlarged her intereſt, 
and merged her eſtate for life; as an executory de- 
viſe, it was not too remote, for it was limited to 
veſt, if at all, on the death of the daughter. 2dly. 
It was contended that if the limitation to the daugh- 
ter took place as 4 remainder, there were words 
to reſtrain it to an eſtate-tail, in which caſe the laſt 
limitation over was a veſted remainder, and of courſe 
not barred by the recovery. On the other fide, it 
was contended, that whether the daughter took an 
eſtate - tail, or only an eſtate for life, the remainder 
over was barred by the recovery. If ſhe took an 
eſtate-tail, the caſe was clear, but if ſhe only took 
an eſtate for life, then the limitation to the widow 
was a contingency with a double aſpect; it was a 
concurrent remainder in fee, created in the alterna- 
tive, with a Contingent Remainder in fee, to the 
daughter; and a recovery having been ſuffered by 


the tenant for life, every body was barred, but the 
heir 
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heir at law, which was the daughter. And it was 
ſaid, that it was impoſſible to diſtinguiſh this caſe 
from thoſe of Luddingten v. Kime, 1 Ld. Raym. 203. 
and ftated ſupra vol. 1. 547. Doe v. Holme, 3 Will. 
237, 241, et ſtated ſupra vol. 1. 548. and Goodright 
v. Dunham, Dougl. Rep. 251. et ſupra vol. 1. $50. 
that the ſecond limitation to the daughter was capa- 
ble of taking effect as a Contingent Remainder in 
fee, and of courſe that to the widow was ſo; and 
it was an eſtabliſhed maxim that whenever an eſtate 


could take effect as a remainder, it ſhould not be 


conſtrued to be an executory deviſe. Et per Lord 
Mansfield, it is perfectly clear and ſettled, that 
where an eftate can take effect as a remainder, it ſhall 
never be conſtrued to be an executory deviſe, or ſpringing 
1%. Here the firſt limitation is to two perſons and 
the ſurvivor, ſo that a preceding freehold will lie 
in the ſurvivor, and the eſtate over is limited on a 
contingency upon which a remainder may depend. 
It is to the daughter and her heirs (not iſſue) if 
ſhe ſhould marry, and have iſſue, and it muſt have 
taken effect after the death of the ſurvivor. There 
was another contingency, on the event of the 
daughter dying unmarried, and without iſſue (not 
on failure of her iſſue) and upon that event, the 
limitation is to the widow in fee. But the tenant 
for life by the recovery has barred the Contingent 
Remainders. - 


And great reliance was placed upon the maxim of 
which we are now ſpeaking in a modern caſe of Roe 
verl. Scott and Smart in the Common Pleas, Eier 
Term 27 Geo. 3. which came before Mr. Farne, and 
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was tried in conſequence of, and decided agrecal 
es an opinion he — upon it. | 


In this * the teftator deviſed certain lands to 
his ſon James, to hold to him his heirs and ain: 
for ever; and other lands to his ſon John to hold to 
him and his heirs and afligns for ever; and other 
lands to his fon Thomas and to his heirs and aſſigns 
for ever; with this expreſs condition, that his ſon 
Thomas his heirs and aſſigns, ſhould yearly pay to a 
grandaughter of the teftator's the ſum of 3 /. till her 
age of ſixteen, and the teſtator charged the ſame 
premiſſes with ſuch payments: and then added that 
his will and mind was, that if either of his three 
ſons ſhould depart this life, without iflue of his or 
their bodies, then the eſtate or gates of ſuch ſons 
ſhould go to the ſurvivors or ſurvivor ; and if all 
his ſaid three ſons ſhould happen to die, without 
ſuch iſſue, then he deviſed all the ſaid premiſſes, to 
his four daughters, and their heirs and affigns for 
ever. And he further charged the premiſſes, ſo as 
aforeſaid by him deviſed to his ſaid ſon Thomas, and 
bis heirs, with the ſum of forty pounds to be by 
him or them paid to his ſaid grandchild, at its age 
of twenty-one years. The three ſons ſurvived the 
teſtator, and entered, and John died ſome time after 
inteſtate, and unmarried, And it was held that 
the deviſe to Thomas did not give him the fee, but 
an eſtate- tail, which deſcended to his daughter, and 
upon her deceaſe without iflue, the eſtate went over 
to James the then ſurvivor of the three brothers, and 
not to the heirs of the ſaid daughter to whom James 
was only related of the half blood, 


The 
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The above is the beſt note I have been able to 


procure of the caſe, and is taken from Mr. Fearne's 


manuſcript opinions, and the reader will obſerve 


that in this ſtatement of the caſe there are ſeveral 


circumſtances which tend to ſhew that the teſtator 
in this caſe meant the word heirs, to operate in its 
full ſenſe, as applicable to heirs general and carry- 
ing a fee-ſimple, and not in its reſtricted ſenſe, as 
denoting heirs of the body. Firſt from the cir- 
cumitance of the word © affigns” being annexed 
not only to the limitation, but to the condition for 


paying him the annuity, which although not ſuffi- V 7 


cient of itſelf to prevent the reſtrictive operation 
of the ſubſequent words * depart this life without 
iſſue” yet becomes material when aſſiſted by other 
words and circumſtances in aid of the intention, 


Secondly from the circumſtance of the limitation 


over, being to the ſurvivors or ſurvivor, and appa- 
rently carrying an eſtate to them or him for life only, 
which furniſhes a reaſonable ground, to confine the 
contingency in conſtruction to a death without iſſue, 
during the lives in being, which has been held in 


executory deviſes to be a reaſonable conſtruction, - 


if it falls within the limits of ever ſo many lives i in 
being at the ſame time. 


But this rule or principle, or maxim of conſtrue- 
tion“ That a limitation ſhall never operate as 


an executory deviſe, where it may take effect as a 


remainder,” may be over-ruled, where the intent 


of the teſtator, or author of the truſt or limitation, 
plainly appears to contradict the legal conſtruction 
of the limitation; for the intent of a teſtator, ſhall 
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always prevail, if not contrary to law, which means, 
« if the limitation be ſuch as the law allows,” but 
does not mean, that the words ſhall be taken in ſuch 


ſenſe as the la impoſes upon them. 


Thus in the caſe of Porter verſ. Bradley, Durnford 
and Ba' Term Reports vol. 3. 143. Where one de- 
viſed as follows item I give and deviſe unto my fon 
H. his heirs and aſſigns for ever, all that meſſuage and 
tenement wherein I now live : but my will is, that 
in caſe my ſon P. ſhall happen to die, © laving ns 
1/Jue BEHIND HIM” then my faid wife, (meaning 

His then wife) ſhall receive, and take the rents iſſues 
and profits thereof, and diſpoſe of the ſame at her 
will and pleaſure, and ſhall have, uſe, and enjoy all 
my in-door goods, as long as ſhe ſhall continue 
a widow, and no longer; and after her deceaſe, or 
marriage as aforeſaid, then the lands, ſo deviſed to 
P. as aforeſaid, I give and deviſe the ſame for want 
of iſſue by him as aforeſaid, unto my ſon D. his 
heirs and aſſigns for ever; chargeable nevertheleſs 
with the payment of 5o/. a piece to my fix daugh- 
ters and their iſſue, within a twelve-month after he 
ſhall ſo enjoy the ſame. But in caſe my ſon D. 
ſhall happen to die before my ſon P. and the ſaid 
P. ſhall not leave any iſſue of his body begotten, 
"then my will is, that my ſaid land ſhall be ſold, and 
equally devided between my fix daughters and their 
iffues.” P. entered into poſſeſſion upon the death of 
the teſiator, ſuffered a recovery, and ſold the eſtate, 
and died in the life-time of D. The ſix daughters 
of the teſtator alſo died in the life-time of D. ſome 
without iſſue, and others leaving children. And 

one 
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one queſtion, on a caſe ſent out of the court of 
Chancery to the court of King's Bench, was, what 
eftate P, took under the will of his father? And 
it was contended on one fide, that the linutation 
over, after the deviſe to P. was not good as an exe» 
cutory deviſe, being on a contingency 00 remote: 
that there was no caſe of real property, where the 
words © leaving no iſſue,” were to be confined to 
t leaving no iſſue at the time of the deviſee's death“ 
unleſs particular words were added, which neceſſarily 
limited them to that meaning. Then the contin- 
gency in this caſe, which was not to take place till 


an indefinite failure of iſſue of P. was too remote; 


and the diſtinction taken by Lord Macclesfield in 
the caſe of Forth v. Chapman, ſtated ſupra 362. was 
mentioned. And it was ſaid, that in a ſubſequent 
part of the will, the words © having no iſſue” were 
explained by the words for want of iſſue: and 
that the words were uſed in the ſame ſenſe in both 
places; and that, notwithſtanding the firſt limita- 
tion was to P. his heirs and aſſigns for ever, which 
prima facie imported a fee, yet the ſubſequent words 
confined it to an eſtate - tail. Sed per Lord Kenyon 
Chief Juſtice. The general rules reſpecting limi- 
tations of this fort have been for many years well 
ſettled, The firſt queſtion that ariſes in this caſe 
is, whether this is an eſtate tail, or in fee? The 
firſt part of the deviſe to P. prima facie carries A 
fee; for it is to him his heirs and aſhgns for ever; 
but it is clear that thoſe words may be reſtrained 
by ſubſequent words, ſo as to carry on an eftate-tail, 
If the ſubſequent part of this deviſe had been © and 
in caſe he ſhall die without heirs, then over” it 

would 
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would have given to P. an eſtate-tail, which hs 
might have batred by the recovery. But here the 
words were “ but in caſe he ſhall happen to die; 
leaving no i/ſue BEHIND HIM,” which made a very mas» 
terial difference, and brought it within the caſe of 
Pelli verf. Brown, (ſtated ſupra 306.) which was the 
foundation, and as it were the magna charta, of this 
branch of the law. But the defendant's counſel had 
attempted to diſtinguiſh this caſe from that of Pell 
verſ. Brown; becauſe there the words were if 
Thomas (the firſt deviſee) died without iſſue, living 
William his brother :”” but it was to be obſerved, 
that there were words in this caſe equivalent to thoſe, 
namely,*if P. ſhould die, leaving no iſſue bebind him,” 
If indeed, only the firſt words © leaving no iſſue” 
had been uſed, they according to the opinion of Lord 
Macclesſield, in the caſe of Forth verſ. Chapman, 
muſt be reſtrained to leaving iſſue at the time of 
his death.” But it was contended this rule was 
confined to chatte! intereſts only: however a great 
deal of argument was neceſſary, to convince his 
Lordſhip, that, in the caſe of realty, thoſe words 
ſhould be taken to mean an indefinite failure of iſſue. 
It would be very ſtrange, if theſe words had a ir- 
ent meaning, when applied to real and perſonal pro- 
perty. If ſuch a diſtinction exiſted in the law, it 
certainly would not agree with the rule, lex plus lau- 


datur quand ratione probatur : but it was not founded 


in law. And there were even additional words in 
this caſe “leaving no iſſue bebind him“ which ne- 
ceſſarily imported, that the teſtator meant at the time 
of his ſon's death, The ſubſequent parts of the will 
alſo conveyed the ſame idea; for the deviſor men- 

tioned 
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tioned this event as likely to happen in the life-time 
of his widow, or of his younger ſon, or daughters. 
Therefore, his Lordſhip ſaid, he had not the leaſt 
doubt, but that this was a good executory deviſe, 
to take place within the time allowed by law, which 
was borrowed by analogy from legal formal limita- 
tions; namely for a life or lives in being, with a 
remainder in tail, to unborn children, who could 


tices were of the ſame opinion. 


The reader will no doubt have obſerved, that I 
have introduced this caſe of Porter and Bradley, as 
furniſhing a ground from the peculiar penning of 
that part of the will, upon which the queſtion 
agitated therein, aroſe, for diſtinguiſhing it from 
thoſe caſes, in which the words, © without leaving 
iſſue had, as applied to real eſtates, been conſidered 
as importing a general failure of iſſue ; firſt, from 
the words © aſſigns for ever attached to the firſt li- 
mitation to P. ſecondly, from the words behind 
him“ following the words “leaving no iſſue the 
former of which words viz. © aſſigns for ever” are 
ſtrongly indicative of an intention, that the deviſee 
ſhould take an affignable eſtate to him and his heirs, 
though not of themſelves, as I have before obſerved, 
ſufficient to take the caſe out of the principle, or 


operate as an executory deviſe, where it may take 
effect as a remainder :” And the latter of which 
words viz. “behind him“ which appear to me to 
confine the deviſe over in expreſſion to the event of 
Vor, II. P 3 N 


not bar it till twenty one. Aſhurſt and Greſe Juſ- 


rule of conſtruction, © that a limitation ſhall never 


- 
* 
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the firſt deviſee's leaving no iſſue living at the time 
« of his deceaſe” and to bear exactly the ſame ſenſe, 
as them living,” which, on the authority of Pell 
and Brown's caſe, clearly create an executory deviſe. 
And indeed there is great reaſon to conclude, that 
the latter words were much relied upon in the de- 
ciſion, for Lord Kenyon expreſsly reſorted to them, 
according to the printed report of the caſe, and laid 
a peculiar ſtreſs on the circumſtance, that there 
were even additional words in this caſe, viz. leav- 
ing no iſſue behind him” which his Lordſhip ſaid, 
neceſſarily import that the teſtator meant, at the 
time of his ſon's death;” and he ſaid, that the ſub. 
ſequent parts of the will alſo conveyed the ſame 
idea; for the deviſor mentioned this event as likely 
to happen in the lite-time of his widow, or of his 
younger ſon or daughters, 


And it is material to obſerve, that his Lordſhip, 
in animadverting on the ſtrangeneſs that would re- 
ſult, if the words © leaving no iſſue“ had a different 


meaning when applied to real and perſonal property, 


ſpeaks only with relation to ſuch propoſition, in re- 
ference merely to the force of language, to which 
extent his Lordſhip's reaſoning ſeems to me per- 
fectly juſt, without alluſion to, or recollection, that 
this diſtinction is taken with a view to give force 
to a grand principle or rule of conſtruction adopted, 
in the liberality of the courts of law, in order to 
favor the free alienation of property, which is in a 
degree impeded by this ſuſpenſion of it, incident 
to executory deviſes and ſecondary uſes. And, 
therefore, I think little doubt can be entertained, 

that 
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that whenever this point ſhall again meet a foren- 
ſic diſcuſſion, this caſe will be conſidered as de- 
cided upon the words I have mentioned, as diſtin- 


guiſhing it from preceding caſes of the ſame nature, 


and plainly denoting the intention of the teſtator, to 
uſe the words in queſtion in a contracted ſenſe, and 
as referable to iſſue living at the time of the teſta- 
tor's deceaſe ; and to uſe the language of Mr. 
Fearne, ſpeaking of this caſe of Porter and Bradley, 
inan opinion which called for his ſentiments upon it, 
5 it is impoſſible to reconcile one ſelf to a ſuppoſi- 
tion, that the court would, without ſuch a ground 


of diſtinction, have diſmiſſed all attention to the 


antecedent deciſions upon the point.“ 


But although, for the reaſons I have mentioned, 
there is great ground to conclude, that the words 
to which alluſion has been made, were greatly relied 
upon in the caſe of Porter and Bradley; and how- 
ever the diſtinction in the caſes preceding that caſe, 
and the ſtrength of the rule that an executory 
deviſe ſhall only be admitted from neceſſity, autho- 
riſe the ſentiments I have ventured to ſuggeſt, on 
the light ia which that caſe will ultimately be con- 
ſidered; yet the ſtrong terms in which the Chief 
Juſtice has expreſſed his opinion, deriving great 
weight from the high office which he fills, but ſtill 
greater weight, from his great practical knowledge 
and extenſive and profound legal erudition, leaves 
this point, until now conſidered as ſettled by prac- 
tical conveyancers, in a ſtate of doubt, which can 
only be removed by the obiter dium of the ſame 
great authority, or by a judicial deciſion upon it. 

2 And 
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And even the words © in default of ſuch ifſue” 
may operate as a deſcriptio perſone as applied to real 
eſtates, where ſuch conſtruction favours the general 
intention of the deviſor, and its application is equi- 
vocal, for then it ſhall be conſtrued, by relation, to 
mean i ſue of the nature intended. 


Thus in the cafe of Doe on the demiſe of Comber- 
bach vetſ. Perryn, Dougl. Rep. 484. where one 
ſeiſed in fee (after bequeathing a leaſchold eſtate 
to R. P. during his term and intereſt therein, 
and all his perſonal eſtate in manner therein-men- 
tioned) deviſed the premiſſes in queſtion to his 
niece D. C. wife of F. C. for life, for her ſeparate 
uſe, with a power of leaſing, remainder to truſtees 
to preſerve Contingent Remainders, remainder to 
all and every the children of D. C. begotten or to be 
begotten on her body by his nephew J. C. and their 
heirs for ever, to be equally divided between and 
among ſuch children (if more than one) ſhare and 
ſhare alike, but if only one child, then to ſuch only 
child, and his, or her heirs for ever ; and for default 
of ſuch iſſue to J. C. for life, with power of leaſing, 
remainder to truſtees, to preſerve contingent re- 
mainders, and from and after the deceaſe of the ſur- 
vivor of J. C. and D. his wife, without iſſue as afore- 
ſaid, to and among all and every the children of his 
nephew R. C. and of B. P. reſpectively begotten, 
or to be begotten by them on the body or bodies 
of their reſpective wives, and to his niece E. A. 
and to the heirs of ſuch children of E. A. rapectively in 
manner 


: 
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manner following ; namely one third part or ſhare there- | 


of, (the ſame to be divided into three equal ſhares 
or parts) to the child or children of his nephew R. C. 
who ſhould be living at his (the deviſor's) deceaſe z 
and if more than one, to be divided among them 
equally, ſhare and ſhare alike, and to the heirs of ſuch 
child and children reſpectively: one other third part 
thereof to the child and children of his nephew B. P. 
and who ſhould be living at the time of his (the devi- 
ſor's) deceaſe, and to be divided among them (if more 
than one) ſhare and ſhare alike, and to the reſpectiue 
heirs of ſuch child and children of the ſaid B. P. 
and the other remaining third part, to his niece E. A. 
and the heirs of ber body lawfully to be begotten ; re- 
mainder to his own right heirs for ever ; with like 
power of leaſing to R. C. and B. P. during the 
minority of their children, and to E. A. reſpectively, 
as was before given to D. C. remainder to his right 
heirs for ever. The will alſo contained a deviſe 
of other premiſſes ſpecifically, and of all other the 
real eſtate of the deviſor, to his nephew FJ. A. for 
life, remainder to truſtees to preſerve contingent 
remainders, reminder to all and every the children of 
J. A. equally to be divided between them, (if more 
than one) ſhare and ſhare alike, and to their heirs 
reſpectivehy, but if only one, then to ſuch only child, 
and his or her heirs; and for default of fuch iſſue 
to and among all and every the children of his 
nephew R. C. and B. P. by their reſpective wives, 
and to his niece E. A. and to the heirs of R. C. and 


B. P.'s children, and his niece E. A. reſpectively 


in manner following, one third part to the child 
P 3 and 
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and children of R. C. who ſhould be living at the 
time of his (the deviſor's) deceaſe, and to the re- 
ſpeQive heirs of ſuch child and children of B. P. 


and the remaining other third part to E. A. and the 


HEIRS OF HER BoDY lawfully to be begotten, rs- 
mainder to the deviſor*s right heirs for ever, with ſimi- 
lar powers of leafing to J. A. and to R. C. and B. 
P. during the minority of their children reſpectively, 
and to E. A. and a geviſe of the reſidue and remain- 
der of his eſtate real and perſonal to R. C. B. P. 
and E. A. ſhare and ſhare alike. The deviſor died 
leaving R. C. his nephew and heir at law, who was 
alſo the heir at law of J. C. and of the children of 
J. and D.C. and under him the leſſor of the 
plaintiffs claimed. J. C. and D. his wife were mar- 
ried in the life-time of the deviſor, but had not any 
iſſue at the time of his death; but afterwards they 
had a daughter who died, and then another daughter 
who died without iſſue, and a ſon who died without 
iſſue F. C. died, and then D. died, E. A. died ſoon 
after the deviſor without having been married, and 
without doing any act to deſtroy the eftate-tail 
limited to her by the will. The defendant claimed 
as one of the children of B. P. 


The queſtion was, whether the children of D. C. 
took an eſtate in fee ſimple, or in fee-tail, under 


- this will? And that depended upon the conſtruc- 


tion given to the deviſe to her children and their heirs 
for ever © followed by the words” and for default 


of fuch ifſue. The ground on which the argument, 


fo far as applicable to the queſtion now in diſcuſſion, 
turned 
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turned on the part of thoſe who argued in ſupport 
of an eſtate-tail, was, that the words “and for de- 
fault of ſuch iſſue, ought to operate as referable 
to, and in reſtraint of the word heirs, in which caſe 
it would be an intail. But, on the other ſide, it was 
argued that thoſe words could not be conſidered 
to operate in reſtraint of the word heirs; for the 
words “ ſuch iſſue” were referable to © children,” 
and not to * heirs.” That there were two deſcrip- 
tions of perſons before-mentioned, namely the chil- 
dren of D. and the heirs of D. and the word “ iflue”? 
was more applicable to children than to“ heirs;” 
for children were iffue, but heirs were not neceſſarily 
ſo. Therefore, as there were no ſubſequent words to 
reſtrain the operation of © heirs,” that word muſt 
be taken in its ſtrict legal ſenſe; eſpecially as it ap- 
peared from the reſt of the will, that the deviſor 
knew the effect of legal terms, and uſed technical 
words to create a fee in one part of the will, and 
an eſtate-tail in another. And the court decided 
on the latter grounds, that the children of D. took 
an eſtate in fee; for the words © for default of ſuch 
iſſue“ were referable to children and not to heirs, 
and meant the ſame “ as for default of ſuch chil- 
dren.” And it was held that there was nothing 
to diſtinguiſh this caſe from thoſe of Lodington and 
Kime, ftated ſupra vol. 1, 293. and Goodright verſ. 
Dunham ſtated ſupra vol. 1. 341. Thattheclear intent 
of the deviſor, was that the children of D. if any, 
ſhould take a fee; and if ſhe had no children, then, 
that the remainders over ſhould take effect: but D. 
had children, by which the limitations over were 
defeated, 

P4 Et 
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Et vid. Long bead on the dem. of Hopkins verf, 
Phelps, fupra 154, (note a) where the words «die 
without ĩſſue male” were conſtrued the ſame, as with- 
out“ leaving” iflue male, on the context. 


And a double contingency may be implied as to 
real property, to anſwer the expre/s intention of a 


teſtator. 


The caſe of Baldwin and Carver, ſtated in Doug]. 
Rep. 503. note 1, has been cited, as of this na- 
ture. This was a caſe ſent out of Chancery for 
the opinion of the court of King's Bench. The 
material part of the caſe was, that Richard Aſhwin 
after charging his real eftate, with an annuity of 
80 J. to his wife for life, and giving her his houſe- 
hold furniture, and giving 20004. and 5001, to his 
nephew John, and ſeveral other legacies to different 
relations, deviſed his real eſtate ſubject to the ſaid 
annuity, and all the reſt and reſidue of his perſonal 
eſtate, to truſtees (whom he alſo made his executors) 
their heirs executors and adminiftrators, in truſt, 
that they ſhould ſtand ſeiſed and poſſeſſed thereof 
© to the uſe of the heirs-male of the body of his 
nephew John Aſbwin, and in default of ſuch iſſue- 
male, then to the uſe of the heirs-male of the body 
of his nephew, Richard Aſhwin, and in default of 
ſuch iſſue-male, then to the uſe of all and every 
the grand-children of his late brother John Abruin 
and the grand-children of his late ſiſter Sarah Mor- 
7:5, to hold all and fingular the ſaid lands and pre- 
miſſes to them the ſaid grand- children of his ſaid 

brother 
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brother and ſiſter, and their heirs as tenants in com- 
mon, and not as jointenants, and his ſaid perſonal 
eſtate and effects to be equally divided amongſt them 
ſhare and ſhare alike.” By a codicil, bearing even 
date with the will, and atteſted by the ſame witneſſes, 
ſtating that the teſtator had omitted in the will, 
«to diſpoſe of the produce, intereſt and increaſe 
of the ſurplus and remainder of his real and perſonal 
eſtate” he directed that the truſtees ſhould pay all 
the intereſt, produce, and increaſe, that ſhould from 
time to time ariſe, or be made, of his ſaid real and 
perſonal eſtate, to his wife, and to his nephews Jahn 
and Richard Aſbwin, ſhare and ſhare alike, during 
their three natural lives, with ſurvivorſhip between 
them. There were ſeveral children, ſome born 
after the will, and ſome after the teſtator's death. 
The queſtion ſtated by the court of Chancery was; 
« whether all, or any, and which of the grand-ehil- 
dren of the teſtator's late brother, John Aſbwin, and 
of his late ſiſter Sarah Morris, were intitled by the 
deviſe.” The court as far as is material to the 
preſent queſtion certified “ that a doubt occurred 
whether the deviſe of the real eſtate, as it ſtood 
upon the will alone, was good; and, if it was cou- 
pled with the codicil, whether the abſolute property 
in the perſonal eftate, would not veſt in Fobn.” 
But that notice having been given to the heir at 
law of the teſtator, and no perſon having appeared 
for him, the court proceeded to determine the queſ- 
tion as between the grand-children themſelves, 
without deciding the queſtion as to the validity of 
the deviſe, as it ſtood on the will. 
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But in a ſubſequent caſe of Doe leſſee of Fonertau 
verſus Fonereau, which has been before cited by our 
Author, vel. 1. page 448. and is reported in Dougl, 
Rep. 487, the court of King's Bench expreſsly de- 
termined, that a double contingency might be im. 
plied to anſwer the clear and exprefs intention of a 
teſtator. | 


In this caſe the teſtator, after reciting that he had 
& ſettled bis eflate upon his eldeſt ſon Thomas for life” from 
and after his (ſon's) deceaſe gave and deviſed the 
ſame to the heirs male of his body, and in default of 
ſuch iſſue, to his ſecond, third, fourth and fifth ſons 
in ſucceſſion, and their heirs male, and for want of 
ſuch iſſue, to the teſtator's right heirs. One quel- 
tion was, whether the limitations over to the ſecond 
and other ſons were not void, as executory deviſes, 
as being limited on too remote a contingency. 


It was contended in ſupport of the deviſe; that it 
might be conſidered as a deviſe of the reverſion 
veſted in the ſecond ſon, immediately on the tel- 
tator's death, with ſucceſſive veſted remainders over 
to the other younger ſons ; or, that if the deviſe to 
the ſecond ſon was not immediate, it might be con- 
ſidered, either as an executory limitation upon the 
alternative of one of two events, viz. the event of 
Themas leaving iſſue male of his body, or, that of 
bis dying without leaving iſſue male; or, independ- 
ant of that ground, as ſuch an executory deviſe as, 
in all events, and which-ever of the two contin- 
gencies ſhould happen, could not tie up the eſtate 

| from 
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from alienatiop, beyond twenty-one years after the 
death of a perſon in . 


On the other ſide it was argued, that this could 
not be taken as a preſent deviſe of the reverſion to 
the ſecond ſon, ſubject to be deveſted, if Thomas 
ſhould have a ſon; Firſt, becauſe the ſecond ſon 
would take by purchaſe, and when that was the 
caſe, a veſted eftate was never deveſted again by 
any ſubſequent event. Secondly, Becauſe the words 
of the will were all future, and nothing was meant 
to veſt till after the death of Thomas. As to the 
double contingency, it was ſaid that was contrary 
to the intention of the teſtator ; that there was no 
caſe of a double contingency being ed, as to 
real property, unleſs where the whole fee-/imple was 
diſpoſed of by the firſt contingent limitation, ſo as 
if the firſt taker came in «fe the whole veſted in 
him. And that as a future executory deviſe it was 
bad, being on a general failure of iſſue. 


Lord Mansfi-id previous to delivering the opinion 
of the Court, aſked the counſel whether he had been 
able to find any caſe of real property, where the 
court on the words “ in default of ſucb i que had im- 
plied a reſtriction to“ i ue living at the death of the 
« father”; or, where a double contingency had been 
implied, viz. to the iſſue, if there ſhould be any, 
and, if none, to the deviſee over; and the reply 
being, that he had not met with any ſuch caſe, 
His Lordſhip ſaid “ the caſe then lies in a very 
narrow compaſs. If the eldeſt ſon was tenant in 
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tail, the recovery was good, and barred the limita- 
tions over ; or, if the limitations over were too 
remote, the heir at law was entitled, for then the 
firſt limitation was an executory deviſe, which re- 
mained contingeat till the death of Thomas, and the 
eſtate given to the ſecond ſon was alſo executory, 
and being after an indefinite failure of iſſue, was too 
remote. 


But afterwards Lord Mansfield ſaid the court had 
decided that the deviſe to the ſecond ſon was void, on 
the authority of the caſe of Goodman v. Goodright 
ſtated ſupra 336, 340. and 143 note (a), as reported 
by Sir James Burrow, but that they had ſeen a note 
of that caſe, taken by —— Kenyon, (now Lord 
Kenyon) which aſſigned a different ground for the 
determination from that ſtated by Sir James Burrow. 
And the caſe was deſired to be argued again. 


And Lord Mansfield afterwards delivered the 
final opinion of the court to the following effect. 
After the ſecond argument, and upon conſidera- 
tion of the caſe, we were of opinion, and gave 
judgment accordingly, that either Thomas was te- 
nant in tail, by connecting his eſtate for life, in the 
deed, with the limitation in the will, to his heirs 
male, (without ſaying it was our opinion that they 
could unite) or that the limitation over was too 
remote, as being after an indefinite failure of iſſue; 
and be could find no caſe where the court, in a will of 
real property, had raiſed an implication, to confine the 
failure of iſſue to the life of the anceflor. But, after- 
wards, turning the caſes on this ſubjeQ in our minds, 
. and 
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ment, and defired the caſe might be again ſpoken to. 
It has been argued a third time, and we have changed 
our opinion, and ſhall give our reaſons. The rule 
is unqueſtionable, that there cannot be an execu- 
tory deviſe after an indefinite failure of iſſue. But 
that is not the caſe here. We all think, that the 
eftate for life being by one inſtrument, and the 
limitation in tail by another, they cannot unite, and 
that the heirs male of Thomas would have taken by 
purchaſe. This is a ſettled point, and we lay it 
down as our clear opinion. What are the limita- 
tions here? They are to the heirs male of the body 
of Thomas, and, in default of ſuch iſſue, to the ſe- 
cond and other ſons. There are two ways, in form 
of law, in which this laſt limitation may take 
effect. Firſt, if Thomas dies leaving iflue male, 
then the eſtate to the ſecond ſon takes effect imme- 
diately, as a remainder expectant, which may be 
barred by a recovery. adly, Suppoſe the other alter- 
native (which really happened) that Thomas has no 
ſon, there it is an executory deviſe to the ſecond 
ſon, if Thomas, at his death leave no iſſue. This 
is within the limits eftabliſhed by law to prevent 
perpetuities. An obvious objection to the alterna- 
tive in this caſe is, that, if the limitation over is a 
remainder, it cannot be turned into an executory 
deviſe. That is true if it ever veſied as a remainder. 
But here it might or might not veſt upon a contin- 


gency. And his Lordſhip cited the caſes of Stephens | 


and Stephens, Hopkins and Hopkins, and Brownſword 
and 


namely, to prevent perpetuitiet, we ſtopped the judg- 
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and Edwards as authorities, going along with the 
principles he had Rated, and which enabled them to 
ſupport the intention of the teſtator. As to that (he 
ſaid) there was no doubt that he meant to give ſuc- 
ceſſive eſtates in tail-male. 


The reader will obſerve that the above caſe was 
a determination grounded on the manifeſt intention 
of the teſtator to make an immediate deviſe, in 
which reſpect, the laſt caſe was diſtinguiſhed from 
that of Goodman verſ. Goodright, ſtated ſupra 336. 
the deciſion on which was in the laſt caſe reſted 
upon the ground that the intention of the teſtatrix, 
was future and remote. 


But a double contingency is not allowed where 
the remainder admits of being conſtrued as veſted, 
becauſe, as the court never conſtrues a limitation 
into an executory deviſe, where it may take effect 
as a remainder ; ſo neither does it conftrue a re- 
mainder to be contingent, where it can be taken for 
veſted. 


Thus in the caſe of Ives and Legge, where L. 
deviſed to his wife E. and her heirs, all his freehold, 
leaſehold, and perſonal eftate, chargeable with lega- 
cies to his children, and, inter alia, with 200 /. to 
be laid out on a houſe, which he gave to his daugh- 
ter AZ. L. to hold to her own uſe, during the term 
of her natural life, and, after her deceaſe, then the 
the ſame to go, and be enjoyed by the children of ber 
bedy begetten, and their heirs, and in default theres, 

to 
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to his ſon W. L. his heirs and affigns, and ſoon 
after died. V. I. died in the life-time of M. but de- 


viſed his intereſt to J. A. and then M. died without 


children. The queſtion was, whether this deviſe to 
V. L. was good; which depended upon what eſtate 
he took under his father's will; whether a veſted 
remainder, or a remainder depending upon the con- 
tingency, or poſſibility of MH. dying without chil- 
dren, And per Lord Chancellor, this is a veſted 
remainder in V. L., M. took no more than an 
eſtate for life; for when an eſtate for life is expreſsly 


given, no greater eſtate ſhall ariſe by implication; - 


(*) ſubſequent words of contingency, enlarging 
the eſtate only, where no expreſs eſtate for life is 
deviſed, Then as to the children. The queſtion 
is whether this be a limitation to them in fee or in 
tail? Had there been no remainder limited over, 
they would have taken a Contingent Remainder 
in fee; but there being a limitation te their uncle, 
it is impoſſible they ſhould die without heirs, during 
his or any of his children's lives. The doubt ariſes 
from the equivocal words, * in default there whe- 
ther they relate to M's dying without children, or 
to the children's dying without heirs. If to the 
firſt, then they amount to the caſe of Leddingron v. 
Mime, and make this a fee with a double aſpect, 
or, as it is called in that caſe, two concurrent con- 
tingencies, of which either is to ſtart, according as 
it happens, being remainders co-temporary, and not 


(*) This rule has been fince relaxed, in a variety of 


inſtances, 
. expectant 
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We may obſerve, that in all theſe caſes of 
perſonal eſtates, where ſuch reſtrictive cir- 
cumſtances as I have been inſtancing, appear, 
it matters not whether the term or other per- 
ſonal eſtate be limited to the firſt deviſee or 
legatee indefinitely, as in the above cited caſes 
of Hug bes v. Sayer and Forth v. Chapman; or for 
life expreſsly asin Target v. Gaunt abovecited; 
or to ſuch legatee and his heirs, or beirs of bis 


— 


expectant one aſter another. But then both will 
be contingent, as well that to the children of A. 
as that to V. which is a conſtruction never made 
without an abſolute neceſſity, as there was in Lad. 
dington v. Lime, ſtated ſupra 324, 339, 427. But 
here is no ſuch neceſſity, the words © in default 
thereof”? taking in both contingencies, as well that 
of M.'s dying without children, as of her children 
dying without heirs; which brings it to no more 
than the common ordinary limitations, in ſettle- 
ments, which take in all the contingencies that can 
happen. And as the court never conſtrues a limitation 
into an executory deviſe, where it may take fect as a 
remainder, becauſe the former puts the inheritance in 
abeyance; ſo neither dees it conſtrue @ remainder to be 


contingent, where it can be taken for veſled; becauſe 


the latter tends to ſupport the eſtate, and the former 
to deſtroy it, by putting it in the power of the par- 
ticular tenant, to defeat the remainder by a fine or 
feoffment. In Chancery 1734, fiated 3 Durnf. and 


Ef Term Rep. 494. 
body, 
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body, or, iſſue, or children, as in the caſes of 
Lamb v. Archer, Read v. Snell, Lampley v. 
Blower, and Fletcher's caſe (a), above cited 

for 


(a) A diſtinction ſeems to have been taken in the 
caſe of the Attorney General, on behalf of the Gold- 
ſmiths* Company of London againſt Hall, Fitzgib. 
Rep. 314. Viner's Abr. tit. Deviſe 103. Pl. 50. where 
a power of diſpoſition over the whole is veſted in 
the firſt taker, this ſhewing that the object of the 
teſtator is the perſonal benefit of the firſt taker, and 
controuling any inference ariſing from the word 
„leaving.“ 


In that caſe one © gave and bequeathed all his real 
and perſonal eftate unto his ſon H. and to the heirs 
of his body, to his and their uſe, to be paid unto 
him, in three years after the teſtator's death, and 
if his ſon H. ſhould die having no heirs of his body 
living, then he gave and bequeathed /o much of his 


real and perſonal eftate, as his ſaid ſon ſhould be poſſeſſed 


of at his death to the Goldſmiths? Company of Lon- 
don, And the queſtion was whether the limitation 
over of the perſonal eſtate to the Goldſmiths* Com- 


pany was good. And the court conſiſting of the 


Lord Chancellor,, Maſter of the Rolls, and Lord 


Chief Baron Reynolds were unanimous that the li- 
mitation over was void, as the abſolute ownerſhip 


had been given to H, for it was to him, and the 


heirs of his body, and the company were to have no 
Vor. II. Q more 
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more than he ſhould have left unſpent ; and therefore, 
he had a power, to diſpoſe of the whole. 


And the above diſtinction was adopted by Lord 
Hardwicke, in the caſe of Flanders v. Clarke, 1 Vezey 
9. In that caſe F. by a clauſe in her will gave 1500. 
to her ſon, the principal to be paid by her executors 
at ſuch time, and in ſuch proportions as they pleaſed; 
but that he ſhould not diſpoſe of it to any preſent, or 
future wife: but if he died without iſſue, then it 
ſhould revert to the teſtatrix's family, and intereſt 
at the rate of 57. per cent to be paid by the execu- 
tors for what ſhould be in their hand, till the whole 
was paid, And the queſtion was, whether the ſon 
fhould have more than an eſtate for life. Et fer 
Lord Hardwicke. If the clauſe had reſted on the 
Arit part, I ſhould have thought it ſhould go to him, 
as an uſufruQuary intereſt during life only, and then 
over; but the conſtruction muit alſo be on the other 
part of the clauſe, directing the executor to pay 
intereſt, till the whole was paid, which ſhewed the 
teſtatrix meant it for his perſonal benefit: bu ſhe 
nad a view that he might die, before he made uſe 
of it, and therefore that he ſhould not diſpoſe of 
it from her family. 


And in the above caſe Lord Flardwicke cited the 
before-mentioned caſe of the Attorney General, at 
the relation of the Goldſmichs“ Company v. Hall, 
which he ſaid was well reported in F::zgib5:5, and 
his Lordſhip ſaid, that it was determined by Lord 
Ning, * that the firſt legatee had the abſolute pro- 

| perty, 
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perty, and therefore the deviſe over was void; 
for he had power to ſpend the whole, which was 
an abſolute gift. I mention this circumſtance 
becauſe it removes any doubt upon this caſe found- 
ed on the low eftimation in which the reporter 
ſtands, 


And here we muſt be careful to diſtinguiſh the 
above caſes of the Attorney General and Hall, in 
which the deciſion turned on the inference afforded 
by the power of diſpoſition, that an abſolute pro- 
perty was intended te be given, from caſes where 
the teſtator veſts a mere power of ſpecification, in 
the fir ſt legatee, by confining him to particular ob- 
jects, 


The caſe of Gordon verſ. Ado!phus, 6 Bro. Parl. 
Ca. 354. appears to me to furniſh the diſtinRion to 
which I am now alluding, 


In this caſe one poſſeſſed of a conſiderable perſon- 
al eſtate (among other things) gave and bequeathed 
35 follows, „The whole of my eftate that I ſhall be 


poſſeſſed of, I leave to my wife during her natural 


life, that is to ſay, ſo long as ſhe ſhall continue un- 
married; but in caſe ſhe ſhall chuſe to marry, then 
and in that caſe, of all the reſidue of my eſtate, an 
account ſhall be taken, and all above, tc. ſhall be 


ditected for the immediate uſe and behoof of my 


daughter, meaning the intereſt and produce thereof. 
I is alſo my direction that no huſband my daughter 
fnzll marry, ſha'l have any power whatſcever z 


Q 2 | that 


227 


Of Executory Eftates 


that her receipt from time to time ſhall be a ſuffici- 
ent diſcharge, &c. In caſe my daughter ſhall die, 
which God forbid, without leaving iſſue ; in that 
caſe, it is my will and deſire, that what my eſtate 
ſhall produce ſhall be divided among the children of 
my late fiſter ; notwith/anding what I here mention, 
is only in caſe my daughter ſhall die without a will; but 
this ſhall not be any hindrance, in caſe ſhe ſhall 
make her will properly atteſted, ſhe may, in that 
caſe, give it to thoſe of my nephews that ſhall deſerve 
her favour moſt, but not out of my family, The 
teſtator's daughter died inteſtate and without iſſue, 
and the children of the teſtator's filter claimed the 
refidue of his -perſonal eſtate, and exhibited their 
bill in Chancery to recover it, and had a decree by 
Lord Camden in their favour, from which an appeal 
was made to the Houſe of Lords. And it was con- 
tended that the daughter took an abſolute intereſt, 
and the limitation over was void, For the bequeſt 
to the daughter not being accompanied with any 
words of limitation, the abſolute intereſt muſt there- 
by paſs, unleſs a limitation could be raiſed by im- 
plication to confine it to an intereſt for life, But 
implications were never raiſed, unleſs in favour of 
the perſon to whom the eſtate was given, and no 
implication ought to be raiſed in favour of remote 
relations to the prejudice of an only daughter, The 
limitation to the family of the teſtator's ſiſter, upon 


the death of the daughter without leaving iſſue, was alſo 


void; upon the ground of being on too remote a 
contingency; for the words dying without iſſue, and 
dyiag without leaving iflue, muſt, in the intention 

of 
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of the teſtator, mean the ſame thing, viz. a failure 
of iſſue at the time of the death. The rules of law, 
on principles of general policy, had determined a 
limitation of perſonal eſtate after dying without iſſue 
to be void ; and the ſame principles equally extend 
to limitations after dying without leaving iſſue. And 
there was no caſe, in which words of implication, 
inſtead of giving an eſtate, had been applied to re- 
ftrain the general intereſt, paſſing under the expreſs 
limitation of the will. On the part of the reſpon- 
dent it was infiſted, that the teſtator meant to diſ- 


poſe of his whole eſtate and not to die inteſtate as - 


to any part of it. He had given it to his wife du- 
ring her life, or widowhood ; after her death, or 
ſecond marriage, he deviſed it to his daughter ab- 
ſolutely, in caſe ſhe ſhould have ifſue ; but if ſhe 
ſhould eau no iſſue, then it was given to the fa- 
mily of the ſiſter ; and it was manifeſt that the con- 
tingent deviſe over to them, referred to the time 
of the daughter's death, becauſe the teſtator had 
enabled her ſo far to defeat it, as by making a will, 
which muſt take effect at her death, to diſtribute it 
unequally among the objects of that deviſe, and 
even to exclude ſome of them, provided her diſ- 
poſition ſhould be made within the circle of the teſta- 
tor's family. That the deviſe in favour of the reſpon- 
dents depended merely upon the contingency of 
the daughter's leaving or not leaving iſſue, at the 
time of her death; an event which the law would 
expect, and not conſider like the general failure of 


iſſue at any uncertain diſtance of time, as too in- 


definite and remote. And the appeal was diſmiſſed, 
2nd the decree affirmed. 
Q3 Bg 
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for the reſtriction it ſeems is equally valid 
under any of thoſe circumſtances, and gives 


effect to the limitation over. 


A diverſity has in ſome caſes been contend- 
ed for, between alimication of a term, by ſuch 


So where one after directing the payment of his 
debts and funeral expences, gave as follows © As to 
all the reſt and reſidue of my eſtate and effects, 
whether real or perſonal, I give the free enjoyment 
thereof to my brother L. whom I conſtitute my 


ſole and univerſal heir, and without any reſtriction 


as to his children, to whom he ſhall leave, before or 
after his death, ſuch part of my inheritance as their 
conduct may deſerve: but if at the death of my 
brother L. there ſhall be no children left alive, 
and that all his children ſhall be dead without iſſue, 
in ſuch caſe I give, bequeath, and leave the ſaid re- 
ſidue to A. or in default of him to his children in 
equal ſhares.” L. claimed the abſolute intereſt in 
part of the teſtator's per/ona, eſtate, which was in- 
veſted in Bank ſtock, And on his behalf it was 
contended, that the meaning of the will was, if Z. 
ſhould die without iſſue, and without making anydiſ- 
poſition, then it ſhould go to A.; otherwiſe it would 
defeat the power. But the Chancellor thought 
that the gift over was an executory deviſe, and if it 
took place, would defeat the intereſt of the children, 
And his Lordſhip afterwards decided againſt L. 
Lieuland verſ. Agaſſiz, 2 Ero. Rep. Chan. 615. 
words 
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words as in the caſe of a real eſtate would give 
an expreſs eſtate-tail, and a limitation of the 
ſame by ſuch words, as in the caſe of a real 
eſtate would only give an eſtate-tail by in- 
plication; upon this principle; that where 
the words of a will, if uſed with regard to an 
inheritance, would give an expreſs eſtate-tail, 
there the ſame words applied to a term will 
paſs the whole intereſt in that term; but that, 
where the words of the will, if applied to a 
freehold, would give an eſtate-tail by impli- 
cation only, there they will not enure to give 
the whole intereſt in the term ; and conſe— 
quently, that where a term is limited to one, 
and if he die without iſſue, remainder over, 
this limitation will not veſt the whole term in 
him, as a limitation to the heirs of bis body or 
to bis iſue would do; but are always to be 
underſtood reſtrictively, and to relate only to 
his dying without iſſue living at his death, 
and therefore give him the term only during 
his life. 
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The ground of the diſtinction is this; in re- 


ſpect to an inheritance, the words, dying with- 
cut iſſue, are taken to mean an indefinite fail- 
ure of iſſue, in order to create an eftate-tail 


in favour of the iſſue; who are capable of vide 1 P. W. 


taking an inheritance ; but with reſpect to a 
Q 4 term, 
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term, ſuch a conſtruction cannot benefit the 
iflue, becauſe a term cannot deſcend to them, 
In ſome inſtances, it is true, the court ſeems 
to have countenanced a diſtinction of this 
ſort; as appears in P. W's reports of ſome 
of thoſe caſes which I have laſt cited from 
him ; but in all thoſe caſes, as I have before 
noticed, there were ſome circumſtances in 
the will, which the court obſerved confined 
the generality of the expreſſion, dying without 
iſſue to dying wi;hout iſſue then living. This 
appears in the reports of the reſpective caſes, 
except in that of Forth and Chapman, in 
which P. Vms. does not notice the court's 
regard to the particular penning of the will. 
But Lord Hardwicke it ſeems in the caſe 
of Beauclerk v. Dormer obſerved, that he was 
counſel himſelf in that caſe of Forth and 
Chapman; and that by the note he took on the 
back of his brief it appeared, that Lord Mac- 
clesfield laid a good deal of weight on the 
words, and leave no iſſue. And again in the 
caſe of Sheffield v. Lord Orrery it ſeems Lord 
Hardwicke {aid that Lord Macclesfield decreed 
the limitation in Forth v. Chapman good upon 
the word leave no iſſue; and in the caſe of 
Garth and Baldwin it was again obſerved, that 
in Forth and Chapman the court went on the 
word leaving. 


It 


limited ut on @ Failure of Heirs or I ue. 


It is obvious, that if the court hadgrounded 
their deciſions on the diſtinction I am ſpeak- 
ing of, it would have been needleſs to have 
inquired into, or inſiſted upon thoſe circum- 
ſtances of reſtriction, upon which, in deliver- 
ing their opinions, they laid ſo much ſtreſs. 
Beſides, where no ſuch circumſtances have ap- 
peared, it has been determined, that the limi- 
tation of a term over after a dying without 
iſue, even in ſuch caſes where the limitation 
could only have given an eſtate- tail by impli- 
cation in a real eſtate, is to be taken in the le- 
gal extent of the expreſſion; and therefore the 
limitation over being (in that ſenſe) too re- 
mote, is utterly void. This appears in the 
caſe of Love and Vynadbam before cited, where 
the firſt limitation was not even indefinite, 
but was expreſsly reſtrained to the life of the 
legatee. 


So where a leſſee for 1000 years without 
impeachment of waſte, deviſed to L., and if 
he ſhould die without iſſue, then to B.; the 
court held that the remainder was void, and 
that the whole veſted in L., his executors 
and adminiſtrators. —And where a perſonal 
eſtate was deviſed to A., and in caſe ſhe 
ſhould die without iſſue, then to B., it was 

reſolved 
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reſolved that the deviſe over to B. was void, 
and the whole decreed to 4. 


Again in a later caſe, where A. poſſeſſed of 


a perſonal eſtate, appointed by will, that it 


ſhould be ſold, and the money ariſing from 
the ſale be to the uſe of his Gſter M, and if 
ſhe ſhould die'“ without iſſue, it ſhould go 
equally between his other ſiſters; and in a 
ſubſequent clauſe it was ſaid, then after the 
death of hs filter M. in manner aforeſaid, &c. 
There it was contended, that although the 
firſt limitation to A. contained nothing to re- 
ſtrain the generality of the meaning, of ching 
witheut iſue; yet the words in the ſubfequent 
clauſe then after the death amounted to a re- 
ſtriction, which confined it to a dying with- 
out iſſue livixg at the death of M. But the 
court obſerved that the words in manner 
afereſaid, prevented ſuch a conitruction; be- 
8 they referred to the firſt limitation, 
and were tantamouat to a repetition of it; 
which being a dying without iſſue generally, 
the limitation over was too remote, and 
therefore. void. 


Theſe authorities directly overturn the di- 
ſtin&ion above mentioned in both its points, 
i. e. as well in reſpect to the validity of the 

| ſubſequent 
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ſubſequent limitation over, as in regard to 
the whole not veſting in the firſt deviſee or 


legatee. 


And though Lord Talbot ſeemed to admit 


the diſtinction in the cafe of Atkin/on v. Hut- 
chinſon, yet it was only by way of auxiliary ar- 
gument; he by no means appears to have 
founded his opinion or decree in the caſe 
upon it; nor indeed was there any call for 
it; for the words there, were, without leaving 
ue, the import of which I have conſidered ; 

and in regard to which words Lord Talbot ob- 
ſerved, the caſe of Forth and Chapman was in 
point, as there could be no difference between 
the words without leaving iſſue, and leaving 
no iſſue; he founded his decree therefore 
upon the precedents in point. And it is 
further obſervable, that in Atkinſon v. Hutch- 
in/on there was a preceding limitation upon 
the death of any of the children without /eav. 
ing iſſue, to the ſurvivors of them; now this 
ſtrictly was not applicable to an indefinite 
failure of iſſue, becauſe confined to a ſurvivor; 
and it was but reaſonable to give the ſame 
words the ſame conſtruction in the ſubſe- 
quent limitation, which they.muſt bear in a 


Imitation immediately preceding, applied to 


the ſame ſubject, 
And 
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And ſo in a caſe of later date, where the 

teſtator ſaid, M. D. 1 make my ſole heir and 

2 Atk. 308. executrix, and if ſhe die without iſſue, then to go 
Dum. to L. B. Lord Hardwicke held, that no au- 
thority came up to ſupporting the point, that 

ex vi termini ſuch a limitation of a perſonal 

eſtate ſnould be confined to a dying without 

iſſue living at the death of the firſt taker; 

and that as the limitation was general, and 

not reſtrained by any circumſtance in the will, 

the deviſe over was void. And his Lordſhip 

: _ 376. was of the ſame opinion in a ſubſequent caſe, 
Saltern, when he ſaid, © Where there is a deviſe of a 
ce leaſe for years to a man, and if he die with- 

cc out iſſue, remainder over; there is no doubt 

but the whole intereſt veſts in the firſt 


te taker,” 
Jan. 1768. Indeed, ſince the caſe of Beauclerk v. Dormer, 
— thy , there has been the caſe of Keily v. Fowler de- 
. - termined in the Houſe of Lords, upon an 
. appeal from the court of Chancery in Ireland: 
—_— LEE es a, here I. C. left and bequeathed, unto his 


_ FIT daughter and only child, all his wordly ſub- 

7/ " ſtance, lands, ſtock, corn, debts, and houſhold 
21 J. goods, provided ſhe married by the conſent 
e. 22 of his executors therein mentioned: but in caſe 
2 Au Fr ſhe married without the conſent of his execu- 
FE Kauen tors, 
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tors, ſhe was to have only twenty cows and a 
horſe for her whole fortune: and after nam- 


ing A. and B. his executors, he appointed, 


that in caſe his ſaid daughter ſhould die with- 
out iſſue, all his ſaid ſubſtance ſhould re- 
turn back to his executors, to be diſtributed as 
he ſhould thereafter direct. — And laſtly in 
caſe his daughter ſhould marry without con- 
ſent, or die without iſſue, he appointed that all 
his ſaid ſubſtance, Sc. ſhould return back 70 
bis executors to be by them diſtributed in man- 
ner following; viz. to his nephew J. D. 1007. 
to H. G. 501. to each of his executors aforeſaid 
50 J. to his daughter twenty cows and a horſe 
only, and the remainder to be equally divided 
amongſt the children of his ſiſter E. F. 


The queſtion was, whether the limitation 
over of the perſonal eſtate after the death of 
the teſtator's daughter without iſſue was good? 
The court of Chancery in Jreland held it 
was: and their decree was confirmed by the 
Houſe of Lords here, upon the opinion of 
the Judges, that the bequeſt over was to take 
effect on the death of the daughter without 
iſſue then living. 


(a) Now 
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(a) Now in this caſe, we may obſerve, 4 
circumſtance admitted in conſtruction as re- 


ſtrictive of the general import of the words 


die without iſſue ; which was, the ſuppoſed re- 
ference of the word executors, and then in 
the defefion by ber marriage without conſent or 
death without iſſue that the eſtate ſhould return 
back to his executors, to be diſtributed by 
them to the two executors named in his will, 
becauſe after, upon the ſame event, he gave 
to each of his executors aforeſaid gol. There- 
fore this was conſidered as a perſonal truſt in 
thoſe particular executors, to be performed by 
them, after the determination of the firſt eſtate 
by either of the two events, of his daughter's 
marriage without conſent, or her death with- 
out iſſue. And taking the caſe in that light, 


| ſuppoſe the teſtator to have conſidered both 


theſe events to be ſuch, as if they happen- 
ed at all, would 1n all probability happen 
in the life-time of his ſaid executors, or 
one of them ; otherwiſe we make him repoſe 
a truſt in his executors, inconſiſtent with a 
probability of their living to perform it. 


(a) This paſſage is altered by Mr. Fearne's manu- 
ſcript. 


AS 
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As to any thing that might be inferred 
from the deviſe over to his ſiſter's children 
being intended as a perſonal proviſion for 
them, as much may in all cafes be inferred 
from a deviſe over to any relation or other 
perſon; and therefore ſeems ro be of no 
weight, 


(a) © Indeed the very circumſtance I bave no- 


tc ticed, and which ſeems to have been the princi- 


te pal ground of the deciſion bas been ſince treated 
%, trivial; out be n we conſider the avidity 
« of cur courts to lay bold of any circumſtance, 
« however flight, to ſupport tbeſe limitations 
« of perſonal eſtates, and compare this with 


« the diſtinction ſo often ?aken for that purpoſe, 


te between dying without iſſue, and without 


« Jeaving iſſue, and other almeſt imperceptible 


ee Hades of diſtinition in ſome of the caſes I 
« have cited, I think it may be deemed no vio- 
« lence of common ſenſe to allow this a place, 
Hat leaſt, in the miadle claſs of them, and the 
t nature of the chattels to be given to the 
e daughter in the event of ber dying without 
© ; ue, (viz. cows and horſes) was not ſuitable 


—_—_ 


— 
— — 


(2) The following paſſage is taken from a MSS, 
note of Mr. Fearn's intended to be introduced here. 


cc to 
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« to the ſuppoſition of an indefinite failure of 
« i ſue (a). N 


I therefore 


——— 


(a) The obſervations of Mr. Fearne inſerted 
above in Italicks, and which appear to have been 
intended to be placed here, were occaſioned I ap- 


© prehend by a remark made by Lord Thurlav, in the 


caſe of Bigge verſ. Benſley, as that caſe is reported 
1 Bro. Rep. Chan. 199. © that it would be better ſenſe 
to jay that in Keily and Fowler, there was no rule of 
conſtruction, than Mt. Fearne's.” 


But this ground of deciſion is not imputable 
to Mr. Fearne alone, for it was expreſsly and ſolth 
relied upon in the caſe of Hughes verſ. Sayer, ſtated 


fupra 358. 4 


And the caſe of Balguy verſ. Hamilton, Moſeley's 
Rep. 186. ſtands upon the ſame ground. There H. 
directed that his perſonal eſtate ſhould be ſold, and 
turned into money, and put out at intereſt ; that 
his wife Ann, ſhould have 30 l. a year out of the 
produce of it, and that, when and ſo ſoon as his 


only daughter and child Ann, ſhould attain her age 


of twenty-one years, then his wife ſhould have 25 4. 
per annum inſtead of 20/. Thien the will goes on, 
item, I give and bequeath to my daughter Ann, all 
my pet ſonal eſtate whatſoever, ſhe paying the ſaid 
30 J. a year, and the legacies therein bequeathed, 
and I make my wife her guardian, and ihe is to 
receive the refidue of the intereſt, maintainfng my 

daughter 
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daughter thereout, but if my ſaid daughter die be- 
fore her age of twenty-one years, then my will is 
that my wife ſhall have 400/. and that on payment 
of the ſame, ſhe ſhall give a diſcharge for her ſaid 
annuity, and that then and immediately from and 
after my ſaid daughter's deceaſe “ without iſſue of 
her bady,” 1 give and deviſe all my perſonal eſtate 
to my brother J. H. he paying the faid ſum of 400 f. 
to my wife, if then living. The teſtator died, and 
Ann, the daughter died an infant without iſſue, and 
then the wife died. And the only queſtion was, 
whether the deviſe over to the brother was good, 
or whether the whole perſonal eſtate veſted in the 
daughter? Et per curiam, A deviſe of perſonalty, 
after a dying without iſſue is certainly void; and it 
is as certainly good after a dying without iſſue in a 
limited time; now the words of this will can bear 
no other conſtruction, but if the daughter die with- 
out iſſue before twenty-one. Firſt the whole eſtate 
is deviſed to the daughter, and the whole intereſt to 
the wife, part as an annuity for herſelf, and part for 
the daughter's maintenance, The firſt contingency 
is general, if ſhe (the daughter) die before twenty- 
one years of age the wife is to have 4007. but who 
is to pay this 400 l.? The brother, ſo that the latter 
words mult have the ſame conſtruction, and the will 
is to this purpoſe, if my daughter die without iſſue 
before twenty-one, my brother is to have the whole 
eſtate he paying my wife 4co/. the wife is to have 
the 400 J. if the daughter die under twenty-one, 
and the brother being to pay it, if ſhe die with- 
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out iſſue, the eſtate muſt come to him at the 
ſame time, as a fund outiof which it is to be paid, 


So in the caſe of Smith and Fiſher, 2 Rep. Chan, 
187, where one, after ſeveral legacies, gave all the 
reſt and reſidue of her eſtate to be put forth to in- 


' tereſt by her executors, and one half of the intereſt 


to be paid to A. her ſiſter, during her life, and the 
other half of the intereſt unto B. daughter of the 
ſaid A. and ſhe after her mother's death, to have all 
the intereſt during her life; and if the ſaid B. died 
« without iſſue of her bedy, then the principal of the 
reſidue to be equally divided between C. and D. The 
queſtion was, whether the deviſe over to C. and D, 
was a good deviſe? And the court declared that 
the limitations over to C. and D. were good. In 
this caſe the bequeſi is, in the direction to divide, and 
therefore perſonal to C. and D. 


And the true principles upon which theſe caſes 
turn, are fully laid down by the court, in the caſe 


of Lyde verſ. Lyde, 1 Durnf. and Eoft Term Rep. 
393 


In that cafe one poſſeſſed of premiſſes for a term 
of years, gave them by will to his ſon G. L. for life, 
and after his deceaſe to MH. his wife for life, and 
after the deceaſe of the ſurvivor, to the children of 
G. L. Hare and ſhare alike; but if G. L. ſhould die 
cc without iſſue of his body,” then to his ſon R. IL. 
for life, and after his deceaſe to M. his wife, with di- 
vers limitations over; A. died, and then R. L. and 

the 
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the queſtion was, whether the limitation to M. was 
good? Et per Ahbburſt, J. There has been a variety 
and contradiction of determinations upon this ſub- 
je : but the general principle that governs theſe kind 
of caſes is this; where there is an expreſs limitation 
of a chattel by words, which if applied to a freehold, 
would create an expreſs eſtate-tail, the whole intereſt 
veſts abſolutely in the firſt taker, and a limitation 
over of ſuch a chattel is too remote to take effect. 
But where there is no ſuch expreſs legal limitation, 


the court will conſider the intention of the teſlator. Here 


there is no ſuch legal limitation, and the intention 
of the teſtator is evident. There js not ſuch a li- 
mitation as uf, in its legal operation, conſtitute 
an eſtate- tail. Then it is open to us to conſider the 
intention of the teſtator. And of that there can 
de no doubt, 


Juſtice Buller ſaid, If this will be read in the 
manner in which it ought to be, and which is the 
true way, as laid down by Lord Chief Juſtice Vil- 
mot in the caſe of Keily and Fowler, viz. to read the 
words of the will with reference to the rules of law, it 
cannot admit of any doubt. 


Two diſtinctions have been taken in former caſes, 
which, if they hold, will govern the preſent. The 
firſt is, that in the cafe of a bequeſt of a term or 
chattel, the words © dying without iſſue” ſhall be 
conſidered with a double aſpect, compriſing two con- 
tingencies; the one, the perſon die without leaving 
i ue, the other if he die leaving iſſue, which after- 
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wards die without iſſue. Now unleſs that rule be 
exploded, it will decide the preſent caſe ; the con- 
tingency, on which the limitation was to take 
effect, having happened within the time limited, 


The ſecond diſtinction, which was taken by Lord 
Macclesfield is between an expreſs and an implied 
eftate-tail, in the caſe of a bequeſt of a term: whe- 
ther that diſtinction has been ſhaken, or whether it 
was wiſe to depart from it after it became a rule, it 
is unneceſlary now to determine (*). Becauſe, in 
this caſe, upon the face of the will, the intention is 
plain; and if the intention of the teſtator is clear, there 
is no caſe in law, which ſays, that the intention ſhall 


not prevail. 


As to the argument, that if this had been a deviſe 
of a freehold, the words would have created an eftate- 
tail, and therefore, that when applied to perſonalty, 
the whole intereſt veſts in the firſt taker : if the 
foundation of that argumeat fail, there is an end of 
every thing which is built upon it. Now in my 
opinion nothing is fo clear as that, if this had been 
a deviſe of a freehold, it would not have given an 
eftate-tail. It is to G. L. and after his deceaſe to 
Af. his wife, and after the death of the ſurvivor of 
them, to their children fare and ſbare alizz. But an 
eſtate - tail, is to a man, and the heirs of his body, 
in ſucceſſion: that is not the caſe here; for by the 
expreſs words all the children are to take -qual!y : 
and to do that, they muſt take as purchaſers. 


(*) Via. Obſervations on this ſubject % note. 
But 
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But this being a bequeſt of a term, I ſhall again 
have recourſe to Lord Ch. Juſt. J/ilmet's doctrine 
in Keily and Fowler, where the words were © heirs 
of the body” and he there faid “ the truth is, we 
are bound, to an artificial and technical ſenſe of 
thoſe words, unleſs there is an apparent intention in 
the teſtator, of uſing them in their natural meaning 
and for that purpoſe which is in favor of common 


ſenſe, the MOST TRIFLING CIRCUMSTANCE 18 
SUFFICIENT,” | 


In that caſe the words © heirs of the body,” 
though ſtrict legal words of limitation, were con- 
trouled by very flight circumſtances indeed. In 
this caſe the circumſtances are very ſtrong. The 
teſtator has given to the children the intereſt of theſe 
premiſles are and hare alike, (*) that is, for ever. 
So that the contingency, upon which the limitation 
over is founded, could only be in caſe there were no 
children, As to the real intent of the teſtator, it 
is evident, if it were only from the circumſtance of 
the remainder over to R. L. being for life, that the 
teſtator meant the limitation muſt take place, if at 
all, within the ſcope of a life in being, which intirely 
excludes the idea of an indefinite failure of iſſue. 
In a very full note of Keil and Fowler, which I have 
ſeen, where ſtreſs was laid on the circumſtance of 
the limitation over being, to the executors named 
in the will, and that the event looked to was likely 


1 


— 


(*) This conſtruction of the words ** ſhare, c.“ is 
only applicable to perſonalty. 
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to be within their life, it was ſaid, «© we are not to 
conſider of legal conſequences, of legal repreſentations, 
but only what the teffator meant by giving it to his 
executor,” In this caſe it does not require ſo much 
reaſoning, becauſe the teſtator has expreſsly given 
the eſtate to R. L. for life, in the event of G. I. 
dying without iſſue, which ſhews that the teſtator 
looked to the event of G. L.'s dying without iſſue at 
the time of his death. | 


Again in the caſe of the Attorney General at the 
relation of the Chaplains of the New Church at 
Totenham veil. Bayley, 2 Bro. Rep. Chan. 552. where 
one ſeiſed in fee of certain eſtates, and alſo of part 
of a tenement called A., and poſſeſſed of other parts 
of the ſame tenement called A. for a long term of 
years, made his will, and after deviſing ſo much of 
the eſtate as was freehold to truſtees, their heirs and 
aſſigas, and ſo much whereof he was poſſeſſed for a 
term of years to his executors, Sc. declared that 
as concerning theſe parts called M. and B. whereof he 
was poſſeſſed of a long term of years his will was, 
that his brother V. T. ſhould have the uſe thereof, 
Sc. for ſo many years of the term as ſhould expire 
in his life-time, and after his deceaſe, his will was 
that his executors ſhould permit, all and every the 
child and children of the ſaid V. T. their executors, 
Sc. reſpectively, to hold and enjoy the ſame for his 
and their. proper uſe, during the remainder of the 
ſaid term, in ſuch manner as the ſaid W. T. ſhould, 
by bis will or dazed in writing, Sc. direct, and for want 
of ſuch appointment, then equally, ſhare and ſhare 

alike, 
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alike, without benefit of ſurvivorſhip; but if it 
ſhould happen that the ſaid V T. ſhould die without 
I ce, in the life-time of the ſaid J. T. and T. T. or 
either of them, then his will was, that the ſaid J. T. 
and T. T. if they both ſurvived the ſaid . T. 
dying without iſſue as aforeſaid, ſhould equally bave 
the benefit and advantage thereof for ſo many years 
of the term as ſhould expire in the life-time of the 
ſaid J. T. and T. T. and if only one of them ſhould 
happen to ſurvive the ſaid V. T. dying without iſſue 
as aforeſaid, or if both ſhould happen to ſurvive the 
ſaid . T. fo dying without iſſue as aforeſaid, and 
one of them ſhould happen to die before the other 
of them, leaving iſſue behind him, then the teſta- 
tor's will was, that ſuch ſurvivor ſhould have but one 
half of the benefit and profits of the ſaid leaſehold 
premiſſes, and the other half ſhould go to be divided 
among all and every the child and children of him 
ſo dying, ſhare and ſhare alike, during ſo many years 
of the term as ſhould expire in the life-time of the 
ſaid J. T. and T. T. and, if he ſo dying ſhould 
leave no iſſue behind him, the teſtator's will was, 
that the benefit thereof, ſhould devolve upon the 
ſurvivor, for ſo many years of the term as ſhould 
expire in the life-time of the ſurvivor, and after 
the deceaſe of the ſurvivor of them the ſaid J. T. 
and T. T. (in caſe they or the ſurvivor of them 
ſhould ſurvive the ſaid V. T. dying without iſſue as 
aforeſaid) the teſtator's will was, that all and every 
the child and children of the ſaid J. T. and T. T. 
(though one of them might or ſhould happen to 
die before the ſaid V. T. dying without iſſue as gere- 
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ſaid) and the executors adminiſtrators and aſſigns 
of ſuch child and children ſhould have the ſaid leaſe. 
hold premiſes, ſhare and ſhare alike, for and during 
the remainder of the term, anf © in default of ſuch 
iſſue,” or IF THE AID V. T. SHOULD HAPPEN 
TO SURVIVE, AND DIE WITHOUT ISSUE,” after 
the death of the ſaid J. T. and T. T. then the teſta- 
tor's will was, that the ſaid leaſehold premiſſes 
ſhould go to and be applied towards the benefit of 
T. New Church and charity ſchool as aforeſaid, 
The teftator died. V. T. died unmarried and with- 
out iſſue, J. T. and T. T. both died in the life-time 
of V. T. T. T. without iſſue, and J. T. leaving 
iſſue one daughter AH. The queſtion was whether 
N. T. baving ſurvived J. T. and T. T. and died 
without iſſue, as in the laſt limitation mentioned, 
the premiſſes, on his death, became ſubject to the 
Charitable bequeſt, for the benefit of T. Church 
and ſchool. The cauſe was firſt heard at the Rolls, 
when his Honor was of opinion, upon the conftruc- 
tion of the will, that the intereſt of the teſtator was 
not well diſpoſed of thereby in favor of the charity, 
From this decree the charity appealed. 


And in ſupport of the appeal it was argued that 
an expreſs eſtate for life, being limited to . T. with 
a power of appointment among his children, with a 
limitation in default of appointment, to his children, 
equally ſhare and ſhare alike, the word iſue was ex- 


_ plained by the words chi ar children, and meant 


throughout the will, to child or children, ſo that the 
teſtator gave upon a double contingency, Firſt if 
IF. T. died without children, living the T.'s, then 
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he gave to the T.'s if V. T. ſurvived the T. and 


died without children, to whom the teſtator had given 


co nomine as Children, then he gave to the charity; 


both the events happened, therefore the gift to the 


charity was good. - 
It was contended in ſupport of the decree, that 


the limitation over, was too remote, A gift to A. 
and if he die without iſſue to B. the remainder muſt 
be too remote, unleſs there were words in the will, 
to control the general ſenſe of the words * if he 
Hall die without iſſue.” That there was nothing in 
this will to require, that the words ſhould have a 
different ſenſe, 


Sed per Lord Thurlow Chancellor, If a man gives 
an eſtate in general to A. for life, and adds, “ but if 
he dies without iſſue, I then give it to B. B. has 
no immediate gift, but only @ contingent intereſt upon 
A.*s dying without iſſur ; and it would counteract the 


intention of the teſtator, if B. took it immediately 


upon the death of A. therefore ex neceſſitate rei, the 
true argument, in both real and chattel interefls, is 
that in fact theſe words operate to an enlargement 
of the eſtate for life, for otherwiſe the iſſue of A. 


would not take at all, and B. would take the whole; 


and therefore the neceſſary implication muſt take 


effect, namely that A. ſhould have an eſtate, which 


muſt devolve upon his iſſue. Upon that ground, 
the court has extended the eſtate beyond an eſtate 
for life, and in a freehold intereſt has deemed it an 
eſtate- tail, and in chattel intereſts an abſolute pro- 
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perty ; but that ariſes from the neceſſity of the cin- 
firudtion. * 


In this caſe after an expreſs eſtate for life to V. T. 
(ſo that he may take as a purchaſor) the teſtator 
proceeds, c. (ſtating the limitations in the will,) 
here no ſuch neceſſity ariſes from the words“ dying 
without iſſue as the words are referable to dying 
without iſſue, ſo provided for. It is ſo well ſettled 
that no diſpute could ariſe. If the T.'s had no in - 
tereſt, that they could take, it would go to the cha- 
rity. In the events which have happened, this caſe 
reſults to the ordinary one I have ſtated, and the 
charity muſt have a decree.” And the decree at the 
Rolls was reverſed, 


There is an obſcurity in the mode of expreſſion 
uſed by the court in this caſe as reported, vx. dying 
without ifſue fo provided for.” But if I conceive 
the ſenſe in which the expreſſion, ſo provided for, is 
uſed, it means * fo provided for by the power of 
appointment,” that is that dying without iſſue, meant 
fuch iſſue as A. might have appointed, which muſt be 
intended iſſue then living, in which reſpect this caſe 
reſembles that of Target and Gaunt, ſtated ſupra 


page 358. 


I ſhall now take notice of the caſe of Bigge verl, 

* Benſſey, 1 Bro. Rep. Chan. 190. which happened prior 
in time to the caſe laſt tated, and in which Lord 

T hurlow is reported to have rejected the reaſon al- 

ledged by Mr. Fearne (and which was relied upon 

by Lord Ch. Juſt. Vilmot, in the cafe of Keily and 

Fowler, as materially influencing that deciſion, and 

which 
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which ſeems to be favoured by the caſes I have added) 
as not ſufficient to ſupport the judgment. 


In this caſe one bequeathed all his perſonal eſtate 
to his wife F. to hold to her, her heirs executors ad- 
miniſtrators and aſſigns for ever, and appointed her 
ſole executrix, but in caſe of the death of F. without 
iſſue, then he gave the whole to the ed ſon of his 
brother R. his heirs, executors, adminiſtrators and 
aſſigns, and if there ſhould be no ſuch ſon, then to 
his ſaid brother R. The wife ſurvived the teſtator, 
and died without iſſue. And the queſtion was, whe- 
ther the deviſe over, was valid ? It was contended 
in ſupport of the deviſe over, that the ** dying with- 
out iſſue** was not general, but controuled by the 
event of having no ſon, in which caſe the deviſe was 
in favour of R. himſelf ; that therefore if the teſta- 
tor meant a dying without ifſue, indefinitely, it could 
not affect the ſon of a perſon then living, much leſs 
that perſon himſelf. Therefore the event muſt be 
decided on the death of F. when if he, R. had a ſon 
it would veſt abſolutely in that ſon, if not, it would 
veſt in R. Et per Lord Thurleto, The firſt queſ- 
tion is, what, ab/trafed from little points and circum- 
ances, would be the effect of the gift to F.? There 
was not a ſingle caſe, not even that of Aikinſon and 
Hutchinſon ſtated ( ſupra 359.) which did not hold 
that ſuch a limitation after theſe general words was 
tos remote. His Lordſhip ſhould only notice Dor- 
mer verſ. Beauclerk . The general words were to be 


varied only by circumſtances ariſing upon fair demon- 


—— — — 


* Vid. i 368. this caſe ſtated. 


firatian. 
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Aration. To call dying without leaving iſſue, the 


natural ſenſe of dying without iſſue, was againſt all 
the caſes. In this caſe there was no circumſtance 
which had occurred in the others. In Dormer and 
Beauclert, it was held, that the word then could not, 
and never did make the difference. It was merely 
a word of relation, not an adverb of time. Upon 
Lord Hardwicke's authority, he muſt hold the word 
then did not make a difference. As to-the gift to 
the brother, Dormer and Beauclerk was a ſtronger 
caſe as to that point. It was argued there, upon 
the circumſtance of the 5000 J. being meant as a 
portion; chat deing a maintenance, and given after 
a dying without iſſue, it muſt mean dying without 
leaving iſſue. 


There appears to have been a circumſtance in the 
caſe laſt ſtated, which materially diſtinguiſhes it from 
that of Dormer and Beauclerk, as to the effect of the 
gift to the brother; and which ſeems to me to have 
intitled that circumſtance to greater weight, in the 
laſt caſe, as developing the intention, than the gift of 
the 50004. to Lady Diana Beauclerk in that caſe ; J 
allude to the different mode in which, in the caſe of 
Bigge v. Benfley, the bequeſt to the ſon of R. was 
made, from that in whichthe bequeſt to R. was made, 
in that cafe, the former being given to the eldeſt 
ſon, his heirs executors adminiſtrators and aſſigns, the 
latter to R. without any words of limitation annexed; 
which in a caſe of a nature, to uſe the words of 
Lord Ch. Juſt. Vilmet, in the caſe of Xeih and 
Fowler, and repeated and adopted by Mr, Juſt. Buller 
in that of Hide v. Lyde, ſtated ſupra 242. in this note, 

IR 
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in which “we are nat to conſider of legal conſequences, 
of legal repreſentations, but only what the teflator meant” 
and ** where, the moſt trifling circumftance is ſuffi- 
cient” to ſhew an apparent intention to uſe ſuch 
words in their reſtricted ſenſe, as iſſue then living; 


for this difference in the mode of giving, ſeems 
to me to ſhew an apparent intention that the limi- 
tation over in cafe of the death of F. without iſſue, 
was to take effect in the life of R. the limitation 
over to him being per/onal, no words being intro- 
duced to carry it to his heirs, executors, adminiſtrators 
er a/ſizns, and which were inſerted in the preceding 
limitation to his eldeſt ſon; for Lord Hardwicke ad- 
mitted in the caſe of Dermer and Beauclerh, that if 
the 5000 J. “ had been to be conſtrued as merely 
perſonal to Lady Diana, and by way of proviſion 
2s a portion, and not to ariſe unleſs ſhe ſurvived 
Meſs Dormer, then, a ſtrong argument might have 
been drawn from thence, to ſhew the teſtator's 
meaning was to confine the dyiag without ifſue of 
Miſs Dormer, to the time of her death.” But his 


Lordſhip ſaid, that this being annexed by way of 


condition to Lord George's legacy, made it a veſted 
legacy, and tranſmiſhble, though not payable till a 
future time, which took away all the argument that 
might be raiſed from its being perſona! to her only, 
for a death before the contingency happened would 
defeat the legacy. So that Lord Hardwicke's 
reaſuning turns upon whether the circumſtances 
or phraſcology are ſufficient toſhew that the teſtator 
meaat the limitation over to be perſonal ; and there- 
fore, if the circumitance to which I have alluded 
in tae caſe of Bigge and Benſley, be ſufficient to ſhew 

that 
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that the limitation to the father, was intended to be 
perſonal, from the circumſtance that the teſtator 
had ſhewn an apparent intention, by omitting the 
words heirs and adminiſirators, in the limitation 
over to the father, and annexing them to the limita- 
tion to the eldeſt ſon, it brings the caſe within Lord 
Hardwicke's reaſoning; and though Lord Parker 
in the caſe of Pinbury verſ. Elkin, ftated ſupra 359. 
did rely upon the words © then after” being tanta- 


mount to immediately after“ as the ſtrong part 


of that caſe ; his Lordſhip reſorted alſo to the cir- 
cumſtance, that the 80 l. there given was perſenalh 
intended for the legatee, who muſt be ſuppoſed to 
be dead, by the time there ſhould be a general failure of 
ine. And yet, in this caſe Lord Parker decided 
that the 80 J. would go to the executors of the le- 
gatee, who was dead, which was a point not before ' 
ſertled ; v:z. that poſhbilities would go to the per- 

ſonal repreſentatives. | 


Many caſes may be found, in which the inſertion 
or omiſſion of words or ſentences, in themſelves ſu- 
perabundant, becaule expreſſed before, may never- 
theleſs materially affect the conſtruQtion of language, 
and bedrawn into aid that fide of the queſtion which 
favors the intent. Thus Lord Hardwicke in the caſe 
of L:wther and Condon, 2 Atk. Rep. 132, on a queſ- 
tion, whether a portion ſhould fink into the inherit- 
ance of the land charged therewith, or go to the re- 
preſentative of the perſon intitled, obſerves © that 
the manner in which the clauſe is worded, ſhews the 
intention of the teſtator extremely plain; and as 
there is ſo clear an indication of the intention, I may 

(his 
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(his Lordſhip ſays) and ought to lay hold of a ſtrong 
reaſoning to be drawn from the words “ executors 
adminiſtrators and aſſigns,” for the meaning was 
that in caſe the daughters ſhould die, before the por- 
tion was raiſed, that the executors ſhould be intitled 
to have the money raiſed.” And Lord Talbot in the 
caſe of Bradley verſ. Powell, Ca. Temp. Talbot 193. 


which aroſe on a queſtion of the ſame nature, held 


that the portion ſunk on the death of the perſon en- 


titled, and urged as one ground, for its not being 
tranſmiſſible, that it was not payable to the ſon his 
executors and adminiſtrators, but barely to himſelf. 
And yet the annexation of words of tranſmiſhon 
are unneceſſary in reſpect of perſonal property, as 
it paſſes abſolutely, though executors or adminiſtrators 
are not named, for it paſſes to them barely as repre- 
ſentatives. And where caſes turn upon minute 
circumitances, a variation of expreſſion furniſhes 
a ſtrong preſumption of a variation of intention; 
which was much relied upon in the caſe of Bade 
v. Leppingwell, 3 Burr. 1533. Where a teſtator de- 
viſed one eſtate to A. for and during the term of his 
natural life, paying thereout, Sc. and after the de- 
ceaſe of A. then over; and gave and bequeathed 
another eſtate to B. ſhe paying thereout, &c. Mr, 
Juſt. Vilnot laid down this general poſition, “ that 
the intention is to be collected from the whole of his 
ill, ex viſceribus teſtumenti; ſo as to leave the mind 
quite ſatisfied, what the teſtator meant; he collected 


the intention of the teſtator, firſt from the deviſe to 


A. and then from the deviſe to B. The teſtator 


deviſed to A. expreſsly, for and during the term of 
his 
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his natural life, and after his deceaſe to D. E. and 


F. But in the deviſe to B. he omitted the words 


« for and during her life,” which words it muſt be 
ſuppoſed he would have inſerted in cafe he had in- 
tended to give her only an eſtate for life, becauſe he 
had juſt before done ſo, in the preceding deviſe to 
A, It was plain, that by giving it to B. genera! 
without adding any reſtrictive words, as the deviſor 
had before added to the deviſe to B. that he meant 
to give B. the abſolute property. And the fame 
mode of reaſoning, it ſhould ſeem, is applicable to 
the caſe of Bigge and Benſlez, in which it may be con- 
tended that the inſerting words of tranſmiſſion in the 
bequeſt to the fon, and omitting them in that to 
he father, ſhews that the bequeſt to the father was 
intended to be perſonal, and if fo, though the legal 
effect would be otherwiſe, ſuch words not being ne- 
ceſſary to give tranſmiſſibility to the property, it 
would be ſufficient to denote the intention. Et vide 
Denne v. Merryfield, ſupra 358. note (a). 


But the deciſion in the caſe of Bigge and Benſley, 
does not affect the ground on which the decifion 
in the caſe of Ke:ly and Fatoler ſtands, except ſo far 
as the general obſervation of the Lord Chancellor 
in the former caſe extends, and which, I ſpeak with 
deference, appears to me, on a full inſpection of the 
caſes, rather a haſty expreſſion on the ſpur of the 
moment; for the reaſon on which Xeih and Fowler 
is reſted, does not turn merely on the ground of the 
proviſions there being perſonal to the children of the 

teſtator's 
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teflator's ſiſter, but on the direction that the proper- 
ty ſhould return to the executors, to be diſtributed 
by them, thereby placing in his executors a perſonal 
truſt and confidence, inconſiſtent with the extent of 
the deviſe, if it was not meant to take place in the 
compaſs of a life in being. | 


I truſt I ſhall not be conſidered by the reader, from 
the circumſtance of having preſumed to labour in 
note (a) page 197. to ſupport the legal eonſtruction 
of language, contrary to the ſentiments thrown out 
by Lord Kenyon in the caſe of Porter and Bradley, and 
having ventured in the preſent note, toſubmit ſome 
obſervations, in favour of -a liberal conſtruction in 
ſupport of the intent againſt the opinion thrown out 
by Lord Thurlato, in favour of the legal conſtrue- 
tion and import of words in the caſe of Bigge and 
Benſley, as inclined to cavil at the decifions of courts. 
No man entertains a ſtronger prejudice in favour of 
forenſic deciſions, or a higher veneratjon for” the 
dignified and juſtly eminent characters, who pre- 
:ced on theſe occaſions than I do; but reſpec for 
particular perſons ought not to cheque that freedom 
of inquiry, which in ſcience will alone conduct us 
to truth, There ſcems to me a material difference 
between breaking ia upon the contraction of ſperific 
words, which have gained a fixea legal import, ſo as to 
enable lawyers to decide immediately how far pro- 
perty may or may not be dealt with; which we 
cannot rejea, without violating firſt and gene- 
rally admitted principles; and puſhing criticiſms 
to the utmoſt extent upon ſuch words, where the 
liberality of modern times, has ſtruggled to get rid 
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I therefore apprehend, the judgment in 
the cafe of Kei and Fowler, does not at all 


** 2 
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of technical concluſions, which ſtand in the way 


of giving effect to the intention, by admitting mi- 
nute diſtinctions, deduced from additional language, 
or accompanying circumſtances, If we now decide 
that the words © leaving no iſſue“ as applied to real 
property, are not to be received in a differeat ſenſe 
from thoſe words, as applied to perſonal property, 
namely as implying a general failure of iſſue, we 
ſhake every title in which that circumſlance has 
occurred from the period at which the caſe of Forth 
and Chapman was determined, down to that at which 
the caſe of Porter and Bradley occurred; but by 
favouring the criticiſms either upon thoſe words as 
applied to real property, or of the more general 
words © in default of iſſue, or the like, as applied 
to real and perſonal property, through the medium 
of additional words, or concomitant circumſtances, 
we only eſcape from the trammels of technical 


| reaſoning, by the force of 'fair argument, founded 


upon ſpecific aud obvious differences, in favour of 
evident intention; or to ſpeak in the ſpirit of the 
obſervation, in Counder and Clarke, Hob. Rep. 29. 
the legal conſtruction, it ſtrikes one, ſhould never 


de over tuled, unleſs the intent of the teſtator, or au- 


thor of the language, appears by declatatiq; plain; 


that is, not ſaying it in ſo many words, but plain ex- 
preſſion, or neceſſary implication of his intent, 


which is the ſame thing, from words or circum- 


ances which vary the caſe. 


claſh 
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claſh with the deciſion of Lord Hardwicke in 
the caſe of Beauclerk v. Dormer. But that both 


thoſe caſes concurred, in confirming the very 
ſame diſtinction in regard to the effect or va- 


lidity of an executory limitation of a perſonal 


eſtate after a dying without iſſue, under differ- 
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ent circumſtances of latitude or reſtriction, 


as the whole ſeries of preceding caſes ſeems to 
have furniſhed us with, if we claſs and eſti- 
mate the reſolutions in theſe caſes according 
to the ſeveral grounds on which they appear 
to have been founded ; and that the diſtinc- 
tion thus to be collected, from a general com- 
parative view of all the caſes upon this point, 


appears to be no more nor leſs than this, 


VIZ. 


That although in the limitation of a per- 
ſonal eſtate, after a dying without iſſue, thoſe 
words ſhall not ex vi termini, and without the 
concurrence of any other circumſtance of in- 
tention, ſignify a dying without iſſue then liv- 
ing, even though the limitation is in the na- 
ture of an eſtate-tail by implication only ; yet 
on the other hand they ſhall not ex vi termini, 
when there 7s any other circumſtance of in- 
tention, import an indefinite failure of iſſue, 
even though the limitation is in the nature of 


an expreſs eſtate- tail; but that in either caſe, 
8 2 if 
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if the limitation reſts ſolely vpon the uſual 
extent and import of thoſe words, the limi- 
tation over is too remote, and therefore void; 


and the whole veſts in the firſt deviſee or le- 
gatee; but that incither caſe, the ſignification 


of theſe words may be confined to a dying 
' without iſſue ien living, by any clauſe or cir- 


cumſtance in the will, which can indicate or 
imply ſuch intention. 


But however, it has been faid, that where 
a perſonal eſtate was limited to one for life 
expreſsly, and if he die without iſſue, remainder 
over, ſuch remainder over was good; be- 
cauſe the expreſs eſtate for life ſhould not 
be-enlarged by mere words of implication, 
The place cited for this point in 1 Eg. Abr. is 
1 Chan. Rep. 411. which muſt be an error in 
the print, for there is no ſuch page or caſe in 
the book; in 2 Chan. Rep. 4 o. indeed, there 
is the caſe of Smith v. Clever, which is alſo re- 
ported in 2 Vern. 38. in which caſe it was held, 
where interet of money was bequeathed to one 
for life, and if ſhe ſhould die without i ſue, the 
frincipal to temain_ over, that the !imita- 
tion over was good. But that deciſion turned 
upon a different principle; for that caſe was 
determined upon a diſtinction taken, be- 
tween a bequeſt of the intere/ of money to 


One 
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one for Jife, and, a bequeſt of the money it-. 


ſelf, A diſtinction which appears. to have 
been ſince exploded in the caſes of Butterfield 
v. Batterfield and of Daw v. Pitt before 


cited. And indeed from the general tenor of 
the caſes cited in the preceding pages, it may 


be colleAed, that, with reſpect to the validity 


of the limitation over, it is the ſame thing, 


whether the deviſe of a perſonal eſtate be to 


one for life expreſsly, and if he die witbout 


iſue, remainder over (a); or to one (inde- 


finitely). 


— — 
— 


— * 


(a) It ſeems to be ſettled, as Mr. Fearne has obſerv- 


ed ſince the caſe of Love and Wyndham, beſt reported 


1 Mad. Rep. 50. that the words if he ſhould die 


without iſiue“ after a limitation to one for life 


ſtanding alone, unqdalified and unexplained by any 
other words or circumſtances, involve too remote 
a contjngency to admit the limitation of a ſubſe- 
quent remainder of perſonal property; for accept- 
ing them in their natural ſenſe, a remainder limit · 


ed “ on failure of iſſuc, cannot take effect ſo long 
as there is iſſue in being of the tenant for life, and 
therefore muſt wait a general failure of iſſue; or if 
taken in their technical ſenſe, as they are under- 
ſtood as applied to land, a devife of land to A. for 
life, and if he dies without iſſue of his body, then to 
B. gives A. an eſtate tail. Theſe words therefore, 
taken either way, denote the teſtator's intent that 
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the remainder ſhall not take effect as long as there 
are any iſſue in being of the tenant for life, 


Thus where one directed her houſe and all her ef. 
fects to be ſold, and laid out in the funds, for B. (after 
all her legacies were paid) during his life, and if he 
had no heirs, to go to his ſiſter . Thequeſtion was, 
whether the deviſe over to V. was too remote, 
being after a dying without heirs general ? The 
Maſter of the Rolls held the deviſe over to be good, 
But Lord Hardwicke, Ch. upon appeal, reverſed 
the decree. His Lordſhip faid, I have laid it down 
as a principle, that in queſtions of this ſort, the whole 
will muſt be taken together, and from thence @ judge 
ment formed of the teftator”s intention. If I was to 
determine the limitation over to be good, I ſhould 
deſtroy the principal intention of the teſta:rix, which 
was that B. and his iſſue ſhould take before V. 
I cannot imply a gift to the ue as purchaſers, 
which is not the caſe here. The word © heirs” 
muſt mean heirs of the body, and the teſtatrix cer- 
tainly intended not only that B. but alſo his iflue 
ſhould take preferable to V. and that can only be 
by tranſmiſſivility ; for they cannot take as pur- 
chaſers. It is the ſame as if given to B. for life, 
and to the heirs of his body, and if no ſuch heirs 
then over, the failure of heirs is not confined to 2 
particular time, but is general. Boden verſ, Watſon, 
Amb. Rep. 398. 478. 


However it ſeems to me, that fince executory 
diſpoſitions of perſonal property have been better un- 
derſtood and received into favor, the whole will muſt 


in 
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in thoſe caſes, where the intail takes effect by im- 
plication, as Lord Hardwicke obſerves in the caſe 
laſt ſtated, be taken together, and that conſtrue- 
tion favored which will effe duate the general 


intention. 


Thus ia the caſe of Smith verſ. Clever, referred to 
ſupra 360. 362. 372. where . after giving ſeveral 
legacies deviſed “that the reſt and reſidue of her 
eſtate unbequeathed, ſhould be put forth 16 interef 
by her executors, and that one ball of the intereft 
ſhould be paid tothe teſtator's ſiſter B. during her life, 
and the other balt of the iter unto her daughter 
C. and ſhe to have one half of the teſtator's houſe- 
hold goods, and after her mother's deceaſe to have 
all the istere during her life; and the teſtator's 
will was, that if the ſaid B. died without iſſue of her 
boy, the principal of the refidue ſhould be divided 
equally between D. and E. and ſuch children as 
were, or ſhould be born of their bodies then living 
The queſtion was, as to the validity of the bequeſt 
to D. and E. And the Maſter of the Rolls, it is 
truè, as mentioned in the context, took the diſtinc- 
tion be ween a deviſe of the money itſelf, and of the 
intereſt of it. And as to the objection that had 
been made, that the inter baving been given to 
A. for life, and if ſhe died without iſſue, then the 
remainder over, Sc. implied an eſtate tail both in 
principal and intereſti, he ſaid an implication could not 
be againſi the piain intent of the party expreſſed in his 
will, And in this eaſe the teſtatrix had carefully dif 
tinguiſbed between principal and intereſt. And he 

a 84 mentioned 


263 


Executor Eftates 


mentioned the rule taken in Matibeu Manning's 
caſe, that the intention of the teſtator in his will 
ought to be obſerved, as far as might conſiſt with 
the rules of law. 


So that in the caſe laſt ſtated, the Mafter of the 
Rolls conſidered the circumſtance of the intereſt 


alone being deviſed for life, and the ſubſequent be- 


queſt being of the money it/eif as diſtinguiſhed from 


the intere of the money, material only as furniſhing 
evidence of the teſtator's intention. 


And in the caſe of Stratten and Paine, $ Vin. Ar. 
455. fl. 6. alſo cited Fitzgibon's Rep. 321. where 
A. ſeiſed of a real eſtate and poſſeſſed of a conſidera- 
ble perſonal eftate, gave to his ſiſter A. 20/7. a year 
to be paid her during her life, out of the revenues 
of his eſtate, And as concerning all the reſt of 


his eſtate, both real and perſona}, he gave one mo- 


iety thereof to his ſiſter B. for herlife, and, after her 
deceaſe to the heirs of her body lawfully begotten 
equally among them all ſons and daughters alike, And 
the other moiety or equal half of his eftate, real and 
perſonal, he gave and bequeathed the ſame to his 
ſiſte C. and to the heirs of her body lawfully be- 
gotten or to be begotten, and for want of ſuch iſ- 
ſue, or heirs of her body, as aforeſaid, he gave and 
bequeathed the ſame to the children of his ſiſter B. 
equally among them, and to their heirs and affigns 
for ever, immediately after the deceaſe of his ſaid 
ſitter B. and not before. I he limitation over of 
's moiety to the children of B. was held void, but 

the 
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the limitation of \B.'s' moiety. was held goed z/ 
though it was ſaid, there was no other difference 
than that in the latter, the deviſe was to the ſiſter 


expreſsly for life. 


This caſe is reported 3 Bro. Ca. in Parl. 257. 
and the only queſtion ſeems: to have been as to C's. 
moiety, which ſhe claimed abſolutely, and was 
decreed to her. But there appears a material cir- 
cumſtance beſides that of B.'s moiety being limited 
to her for life only, to diſtinguiſh the caſes of the 
two fifters, namely, the limitation to the heirs of 


the body of B. being © equally amang them all, ſons 
and daughters alite and which circumſtance is omit- 
ed in the ſtatement of this caſe in Fitæagib. and in 
Viner's Abr. and which was irreconcileable with an 


intent that B. ſhould take an eſtate tail. 


And che caſe of Knight verſ. Ellis, ſtated ſupra 


174. note (a). ſeems to favor the principle, that. 
wherever the queſtion ariſes in a caſe, where an 


eſtate is to be enlarged, or not, by words of im- 
plication, the intention is to be reſpected, 


And Abburſt, Juſt. 1 Durnf. & Eaft's Rep. 596. 
delivered his opinion in favor of this principle, for 
he ſays © where there is no expreſs legal limitation,” 


the Court will conſider the intentiog of the teſ- 


tator, 


And where one gave to his dear wife all his 
perſona] eſtate, with this condition, to give to his 
| three 


” \ 
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three ſiſters, five pounds yearly, for their lives, or the 
life of the longer liver of them; preſently after her 
deceaſe the fame he gave to his daughter Mary, with 
the ſame obligations to his ſiſters; and then, after 
bis daughter's deceaſe, to the fruit of her body, but 
for want of ſuch iſſue or fruit, to his brothers or 


. ſiſters then living, and after them, to their children, 


and the children of his brother; the queſtion was, 
whether the ſubſequent limitations, after want of 
iſſue cf the ſaid daughter's body, or any, and which 
of them {the wife and daughter being dead without 
iflue) were good. And on a cafe before the Chan- 
celior, Lord Raymond, Ch. J. Page, Reynolds and 
Probyn, Juſtices, were of opinion, that the wife 
being dead and the daughter being dead, without 
iſſue living at her death, the ſubſequent limitations 
were good. And the Lord Chancellor decreed ac- 
cordingly. Brooks verſ. Taylor, Mofeley's Rep. 188. 
2 Eg. Ca. Abr. 367. pl. 12. 8 Vin. Abr. 313. pl. 33. 
Andreu ꝝ Rep. 12. Here it is oblervable that the 
deviſe over was to the brother or ſiſter ben living, 
and conſequently an indefinite failure of iſſue of the 
daughter could not be meant. 


The caſe of Sheppard and Lefſingham, Amb. Rep. 
122. is allo a ſtrong caſe to ſhew, that the con- 
ſtruction ought to be made to anſwer the intention, 
wherever the intention does not aim atreſtraining the 
alienation of property, longer than is admiſſible by 
law in the ordinary courſe of enjoyment of it. 


There one having two children, A. by her firſt 
_— and B. by her ſecond huſband, deviſed 
_— 
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1500]. Bank ſtock, in truſt, as to one moiety 
thereof to the uſe of A. for life, remainder to ſuch 
child or children of A. as ſhould be living at his 
death, and if he ſhould not leave any child, or in 
caſe ſuch children ſhould die without ifſue, remain- 
der to B. for life, remainder to ſuch child or chil- 
dren of B. as ſhe ſhould have at the time of her 
death; and in caſe the ſaid B. ſhould ave no iſſue 
of her body living at the time of her death, or if 
ſuch child or children as ſhe the ſaid B. ſhould leave 
at the time of her death, ſhould die without /ecaving 
any iſſue of his, her or their bodies, then to P. As 
to the other moiety, ſhe appointed the intereſt to be 
paid to her daughter B. for life, remainder te ſuch 
child or children as ſhe her ſaid daughter ſhould 
leave at her deceaſe, equally ſhare and ſhare alike ; 
and in caſe her ſaid daughter ſhould leave no ſuch 
child or children, or all ſuch child or children as 
ſhe ſhould leave ſhould die wi hout iſſue, then to 4. 
for life, remainder to ſuch child or children of A. 
as ſhould be living at his death, equally; and in 
caſe A. ſhould leave no child or children, or if all the 
thildren of A. ſbould die without iſſue, then to P. | 


B. had a ſon born at the time of making the 
will. A. died and then B. died. And B.'s ſon 
claimed the ſtock as repreſentative of B, 


And the queſtion was as to the validity of the 
laſt limitation. And Lord Hardwicke in delivering 
the opinion of the court (which I ſhall ſtate at large, 
for the ſake of the principles laid down by him,) 
conſidered, firſt the intention of the teſtatrix, Se- 
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condly the words of the will. 1ſt, The teſtatrix 
had two children A. and B. and a nephew P. It 
was plain her general intention was to provide, as 
far as ſhe could, for her own iſſue; and in failure of, 
them, then the {lock was to go to P. By poſ- 
ſibility her intention might go furiher than cer- 
tain events, yet ut res magis valeat quam pereat, the, 
court would take hold of circum/{ances to ſupport the 
intention. There wes no difference in the pen · 
ning the diſpoſition of the ſeveral moieties, except 
that in the one it was, if all ſuch children ſhould, 
die without leaving iſſue, and in the other it was, if 
all ſuch children ſhould die without i/ue. ; 


The fiſt queſtion was, whether the (laſt) limi- 
tation to P. was too remote, being after the death 
of a perſon not in ! Secondly, Whether it was 
not too remote, as being after a dying without 
iſſue generally. He was of opinion with the limi- 
ta ĩon, on both the queſtions. As to the firlt queſtion, 
conſtruction of words was properly reſtrained to pre- 
vent perpetuities ; by the firſt determinations perſonal 
eſtates could notbelimited beyond a lite or lives in be- 
ing: afterwards they were extended one year farther : 
then to a child not in eſſe, and twenty-one years 
after; becauſe the alrenation of property was nat there- 
t; refiraincd lemger than by law it wou'd atberwiſe be: 
And all this was un the ground of making the con- 
fAlrudtion anſwer the intention. But the court never 
went fo far as to ſay, that a limitation after the 
death of a petſon not in being without iſſue gene- 
rally, was good. He conſidered it on the intention, 


it. If A. left no iſſue of her body at the time of her 
death, 
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death, ſhe gave it to P. and in that event the limi- 
tation would have been good. 2dly, Or if ſuch 
child or children ſhould die without leaving iſſue, 
then over. A. had a fon born, at the time of the 
will, and he could by the rules of law conſider the 
teſtatrix having that child in view, and the will as 
if ſhe had ſaid © I give to ſuch child or children of 
A. already barn, and hereafter to be born, and living 
at the time. of her death.” On the firſt contingency 
the limitation over would be good, on the other 
bad. The ſecond queſtion was, If ſuch child or 
children ſhould die without leaving iſſue: 2 dying 


without iſſue generally was too remote, as in Beau- 


clerk v. Darmer ; but the © leaving iſſue” muſt mean 
ſo at the death of the perſon, and his Lordſhip al- 
luded to the different conſtruction of theſe words 
when applied to real and perſonal eſtates. He was 
of opinion that the limitation over, in the firſt li- 
mitation, was not too remote, There was a dif- 
ferent penning in the limitation of the laſt moiety, 


it was after a dying without iſſue generally ; but he 


was of opinion that the ſame conitruction was to be 
put upon thoſe words as on the words “ without 
leaving iſſue” in the other moiety, He conſidered 
in general chat a limitation of a perſonalty after a 
„dying without iliue,” was void, but the court 
would pat a confrudimn on thoſe words, and ſuppert 
the limitation over if poſſible. The only difference in- 
tended between the diſpeſition of the two moieties was 
to preſer A. as ta the one moiety and B. as to the 
cher. ö 


It 
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It ſeems to me that on the laſt caſe the maxim 
noſcitur a ſociit applied and took the latter limitation 
out of the rule. 


The caſe of Butterfield and Butterfield, ſupra 347, 
is clearly diſtinguiſhable from caſes, where the in- 
tert of a perſonal fund is firſt given for life, and 
afterwards the principal is given over, for in this 
Eaſe the limitation is intire, viz. 100. to be put 
out on ſecurity for the teſtator's ſon, that he may have 
the intereft of it for his life, and for the lawful heirs 
of his body, which is a gift of the intereſt to the ſon 
and the lawful heirs of his body, and amounts to an 
expreſs intail. 


And ia the caſe of Clare verſ. Clare, ſtated page 
373, the teſtator expreſsly alludes to an indefinite 
failure of iſſue, the limitation over being to take 
place when the iſſue male of his ſoa ſhall happen to 
be extin@?. Ec 


And the caſe of Daw verſ. Pitt, and We/tern ſupra 
347. ſeems to me to be clearly diſtinguiſhable from 
Caſes where the bequeſt is confined to perſonal eſtate 
only; for in the caſe of Daw and Pitt, the teftztor 
clearly intended that his real and perſonal eſtates 
ſhould go together; et vide Richards v. Lady Berga- 
venny, ſupra 362, note (a). And if it ſtood upon 
the ground that there was no diſtinction between a 
limitation of the intereſt for life and the principal 
abſolutely, and a limitation of the prineipal for life 
remainder over as in that caſe, it is over-ruled by tue 


caſe of Knight v. Ellis, ſtated ſupra 176. note (a]. 
And 
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And if we reflect that in caſes like Daw verſ. Pitt, 
where a particulareſtate is firſt given, and a ſubſe- 
quent remainder to the heirs of the body of tenant for 
life, the union of the particular eſtate for life with 
the remainder, and conſequent enlargement of the 
former eltate, in the diſpoſition of freehold eſtates, 
is not a conſtruction founded upon any implication, 
that the teſtator intended ſuch union, but the effect 
of a general rule of law, eſtabliſhed on feudal prin- 
ciples, which are properly applicable toreal eftates on- 
y, and even in reſpeR of ſuch eſtates ſubjeR to criti- 
ciſms and qualifications where its application is called 
for in deviles, there {ſeems to be no reaſon for adher- 
ing very ſtrictly to the ſame rule, in the conſtruction 
of limitations of perſonal eſtates, unleſs in caſes where 
from the uniform current of precedents, courts are 
bound up, under the conſideration, that, deviating 
from what has been the courſe for a long ſeries of 
time and ages, though not perhaps originally founded 
on truth, may be productive of greater injury to 
ſociety, from the incertainty it introduces, than pur- 
ſuing the ancient courſe, thougn originally begun 
on fallacious grounds. But it the precedents be not 
the ſame. caſes wich that in queſtion, and the prin« 
ciples upon which they were determined, are not 
fully applicable, courts may take a greater liberty 
and I:ticude, and through the aid of criticiſms and 
minute diltinctions, diſengage themſelves from the 
trammels 1mpoſed by ſuch determinations, And 
if we obſerve the temper of courts of law, and 
equity at the preſent day, when the moſt operative 
words, ate tranſpoſed, inſerted and rejected to give 

effect 
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effect to the general intention of a teſtator, there is 

great reaſon to think, that in caſes of the nature of 

that now under diſcuſſion, the ſame liberality will 
induce them to pay great attention to any circum. 
ſtance which may furniſh a ground for diſtinguiſhing 

© Caſes of this nature, in which we may take it almoſt 
as an univerfal propoſition, that the teſtator, means 
to give the firſt taker an intereſt for life only. 


The caſe of Exel verſ. Wallace, 2 Yez. 118. appears 
to me a ſtrong caſe in ſupport of the principle, 
that courts will always incline-to favor ſuch a con- 
ſtruction, as will ſupport the limitation over, if it 

can be done, and wil] lay hold of any opportuuity of 
referring ſuch words to a want of iſſue at the time 
of the death, even in the caſe of a deed. 


In that caſe a leaſehold eſtate was ſetiled in truſt, 
to permit the huſband to receive the rents and pro- 
fits for life, afterwards to permit the wife to enjoy 
it during her life, after the deceaſe of the ſurvivor of 
them, then that the truſtees, Sc. ſhould afign the 
ſaid eſtate to the eldeſt ſon of the tenent for life, 
as ſhould be by him begotten on the body of his 
then wiſe, and for want of ſuch iſſue, of ſuch ſin, in 
truſt to aſſign the ſame to and among all and every 
the daughter and daughters, equally ſhare and ſhare 
alike: if there ſhould happen to be no iſlue- male 
or female of their two bodies, then to the uſe of B. 
his heirs, executors and admimitrators. The inke- 


ritance of a ſmall copyhold e{late, was alſo compriſed 
herein, and the ſon dying under twenty-one and 
| 7 Without 
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without iſſue; the queſtion was whether the re- 
mainder over to the daughters was valid? It was 
contended that if it had been a real eftate, the ſon 
would have taken an eftate-tail, and that, a limita- 
tion, which in real eſtates would carry an eſtate-tail, 
would in a term for years carry the whole term, and 
that therefore, the limitation over to the daughters, 
was void, in law, as tending to a perpetuity. Sed 
fer curiam, It was not to be diſputed, that a re- 
mainder over, on a general dying without iſſue, was 
too remote, and could not be ſupported; but if it 
could be confidered as a dying without iſſue living 
at the ſon's death, the remainder to the daughters 
would be good. Some word mult have been o- 
mitted in the engroſsment, as would appear from the 
reading the clauſe, The firſt words © fuch iſſue” 
if they had ſtood alone might naturally have referred 
to the eldeſt ſon, but the ſubſequent words ſhewed 
that was impoſſible. The omiſſion was unfortu- 
nately in the material part of the deed: but whatever 
conjecture might be made how this happened, and 
however by the inſertion of ſome words it might be 
made conſiſtent, the court could not go out of the 
deed itſelf, but mult take it as it now appeared, and 
put the beſt legal conſtruction it could upon it, and if 
itwas capable of ſuch a conſtruction as would anſwer 
the end, and not run into the danger of a perpetuity, 
(which the law endeavoured to avoid) that ſurely 
was the conſtruction the court ought to follow. 
The court was of opinion that might be done in the 
preſent caſe. If in every event the truſt of the 
term expired within lives in being, it came within 

Vor. II. * the 
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the compaſs allowed by law for its ſuſpenſion, and 
the point of time was the death of the ſurvivor of the 
father and mother, who were firſt provided for; on 


whole deceaſe the truſtees were to aſſign to the 


eldeſt ſon, if then ſuch in being, and to aſſign the 
whole term to him, not for life only, which might 
be liable to objection. Then the words “ for want 
of ſuch iſſue of ſuch ſon” would prevent its going 
over to ſuch daughters on there having been a ſon, 
who died before leaving iſſue. If there was no fon 
and no iſſue, the truſtees were then only to aſlign 
to the daughters, unfettered and as an abſ\Jute 
intereſt, The words related to the fame time 
throughout, the death of the ſurvivor of the fa- 
ther and mother. In the preſent caſe, from the 
omiſſion, the words © ſuch iflue of ſuch ſon” had no 
antecedent, to which they could be referred : then 
why ſhould the court conſtrue that limitation over 
to depend on a general dying without ifſue at any 
time, when the deed did not ſay fo, and this in order 
to defeat the iſſue of the marriage, intended to be 
provided for? indeed where the words were in ge- 
neral dying without iſſue, in conformity with the 
legal interpretation, a dying without iſſue of the 
firſt tenant in tail, muſt be underſtuod, and no in- 
tent of the party could be regarded, which was not 
conſiſtent with the rules of law, If therefore the 
words had been plain, as in Miſs Dar-mer's caſe, the 
court could not depart from them, but as they 
were not plain, and to conſtrue it, that if at the 
death of the father and mother there was no fon, 
was More natural than to conſtruc it a failure of 
iſſue one hundred years after, that ought to prevail. 
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finitely) and if he die without iſſue, remainder 

over. Thus in the caſe of Love v. Windham, Supra, p. 342. 
the deviſe was to one for life expreſsly, and if 

he die without iſſue, remainder over; and 

yet the remainder was held void. 


So in a caſe where a teſtator deviſed a term — * 
. are. 

to truſtees in truſts for his ſon T. for ſo many Caf. Temp. 
years of the term as be ſhould live, and after Talb. 21. 
his deceaſe, in truſt for the iſſue- male of T. 
lawfully begotten, for ſo many years of the 
unexpired term as fuch iſſue male ſhould 
live, and when the iſſue- male of his ſaid ſon 
ſhould happen to be extinct, then in truſt for (374 
his ſecond fon V. for life, remainder over, 
Sc. and made T. ſole executor and reſiduary 
legatee; T. died without iſſue- male; though 
Lord Talbot held in this caſe that the ſubſe- 
quent limitation to the iſſue did not enlarge 
the expreſs eſtate for life given to the firſt 
deviſce; yet he alſo held that the remainder 
over upon the extinction of iſſue-male, 
(which is equivalent to 2 dying without iſſue, 
when taken as an indefinite failure of iſſue) 
was void; and thar T. became intitled to it 


by the refiduary bequeſt to him (a). 
If 


— emo 


| (a) So where B. being poſſeſſed of a term for one 
thouſand years, in conſideration of a marriage to be 


12 had 
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If there is any difference between a limita- 
tion of a term, &c. to one for life expreſsly, 
and if he die without iſſue, remainder over; 
and a limitation to one indefinitely, and if he 


* 
— 


had between H. B. his ſon, and C. granted the 
ſame to trutlees in truſt, that B. ſhould receive the 
profits till the marriage, and after the marriage to 
permit H. B. the ſon and his aſſigus to hold the pre- 
miſes, and receive the profits for ſo long of the (aid 
term as he ſhould live and no longer ; and after 
his deceaſe ſhould permit the ſaid C. and her aſ- 
figns to hold and enjoy the premiſſes, and receive 
the profits for ſo long of the term as ſhe ſhould live, 
and no longer; and after the deceaſe of the ſur- 
vivor of H. and C. ſhould permit the premiſes to be 
enjoyed by the iſſues of the bodies of the ſaid H. and 
C. between them to be begotten, for and during fo 
long of the ſaid term as ſuch iflue ſhould have a 
being and continue in rerum natura, to take and en- 
joy ia like manner as heirs in ſpecial tail by courſe of 
deſcent, do hold and enjoy, and for default of 
ſuch iſſue then over. The Lord Chancellor, after 
great deliberation was of opinion that the limitation 
to the iſſue in this caſe veſted the eſtate in H. and 
B. and not in the iſſue, Prulleck v. Knight, 1 Chan. 
Ca. 265. 2 Chan. Ca. 114. And in the former 
book the Lord Keeper decides this caſe upon the 
principle, that an uſe to the huſband and wife, and 
after to their iſſue, tney then having none, is all one 
as if limited to them and the heirs of their bodies; 
and the iſſue take nothing as purchaſers, 


. die 


—— 
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die without iſſue, remainder over, it might 
be this; that although in the latter caſe, 
(where there are no reſtrictive circumſtances 
to confine it to a dying without ifſue ther 
living) the whole veſts in the firſt deviſee; 
yet in the former it might perhaps in ſome 
inſtances art leaſt, be conſidered as returning 
to the executors or perſonal repreſentatives of 
the teſtator, after the death of tenant for life. 


That in the latter caſe (where there is no 
ſuch reſtriction as above mentioned) the whole 
veſts in the firſt deviſee or legatee, appears 
from the above cited caſe of Burford v. Lee 
and the other caſe cited from Freeman; as 
well as from other caſes which might be 
cited: and poſſibly the above cited caſe of 
Clare v. Clare; where Lord Talbot held, that 
the limitation to the iſſue did not enlarge the 
expreſs eſtate for life ; and conſequently that 
T. did not take the whole term by virtue of 
the limitation, but that the reſidue of the 
term, after his life-intereft, veſted in him as 
reſiduary Jegatee of his facher, might be re- 
ſorted to as affording an inſtance of the re- 
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Supra, p. 236. 
and vide 2 
Siderf. 151. 


and Saltern v. 


Amb. 398. 
478. et ſu- 
pra. 


ſidue intirely reſulting to the executor in 


the former caſe. * 


3 EIS 


* This paſlage is ſo altered by Mr, Fearne in bis 


copy. 
1 2 For 
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Vide 1 P. W. 
666. 


1 Salk. 231. 
Eyres v. 
Faulkland 
and vide 


Pollex. 32. 
(376) 
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For though it ſeems, that wherever a term 
is deviſed to one for a day, or an hour, it is 
held to be a deviſe of the whole term, if the 
deviſe over be void, and it appear to be the 
intention of the teſtator to diſpoſe of the whole 
from his executors. Yet, if ſuch intention 
does not appear, then it has been held, that a 
limitation of a term to one for life, does not 
veſt the whole ſo abſolutely in him as to be at 
his diſpoſal, but leaves a poſſibility, (viz. 
upon the death of the deviſee within the term) 
of reverter in the executors of the teſtator, 
Thus where A. poſſeſſed of a term for 99 
years, deviſed it to B. for life, and then ro — 
for life, and ſo on to five others ſucceſſively 
for life; after the death of all ſeven, upon the 
queſtion who ſhould have the, reſidue of the 
rerm, it was adjudged to revert to the execu- 
tors of the teſtator (a). 


(a) So in the caſe of Kimpland verſ. Courtney, 1 
Freem. 250. A. poſſeſſed of lands for a term of oye 
thouſand years, deviſed the ſaid lands to B. for fifty 
years, if ſhe ſhould fo long live, and after the de- 
ceaſe of B. deviſed the ſame toC. It was held that 
B. took no eſtate for life by implication, but in caſe 
he had over-lived che 50 years, then the executor of 


the deviſor ſhould have held it during the life of B. 


Upon 
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Upon the diſtinction between a dying with- 
out iſſue generally, and a failure of iſſue con- 
fined to the period of a liſe in being; it ſeems 
to follow, that though an executory deviſe in 
tail or in fee to one in eſſe after a dying without 
iſue, is void; yet an executory deviſe for life 
to one in eſſe, to take place after a dying with- 
out iſſue, may be good]; becauſe in the latter 
caſe, the future limitation being only for /ife Vide Lyde v. 
of one in eſſe, it mult neceſſarily take place ph & 
during that life, or not at all; and therefore Eaſt Rep. 
the failure of ifſue, in that caſe, is confined 598. 
to the compaſs of a lite in being. 
Upon this principle it appears that the re- Oakes v. 
ſolution in the caſe of Oakes v. Chalfont, may ur, 
3 ollexf. 38. 
be accounted for and maintained; where a 
term was limited in truſt for one for life, then 
for his wife for life, then for B. for life, then 
for his children for their lives, and for want of 
ſuch iſſue, to J. tor life, then to his children | 
for their lives, and for want of ſuch iſſue, then 
to S. C. for life, with other {imitations over. 
The firſt deviſee and his wife died, and g. 
and J. died without iflve ; and upon the queſ- 
tion, Whether the limitation to S. . was 
good? It was adjudged that it was good, ( 377 ) 
Here we oblerve, the limitation to S. C. was 
only for life, ſo that if all the preceding truſts 


T 4 did 


= 
. 
7 

4 
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2 P. W. 608. 
in caſe of 
King v. Cot- 
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did not fail or expire in the life-time of S. C., 
that limitation could not take effect; and 
conſequently it was confined to the period 
of a life in being, viz. the life of S. C., and 
therefore did not create a perpetuity. 


So in another caſe, where A. tenant fer life, 
demiſed to truſtees for 99 years, if ſbe ſbould 
fo long live, in truſt for herſelf during her 
widowhood, and after her marriage, then in 
truſt for C. her ſecond ſon and the heirs of his 
body, and if he died without iſſue, then in truſt 
for D. her next ſon. Upon the queſtion, 
whether the limitation over to D. was good? 


It was ſaid, that the only objection to limit- 


ing a term to one and the heirs of his body, 
and then over in default of iſſue, was, be- 
cauſe it would make a perpetuity ; but here 
the whole term being to determine on 4.'s 
death, there couid be no pe: petuity; nor, in- 
de ed, could there, for the ſubſequent limita- 
tion covii t bly take effect, unleſs it 
was in the life- H of 4, The court, it ap- 
pears, gave no opinion on this point; but the 
reporter (with good reaton, as it ſeems) adds 
&« zJco guære, though it ſeems rather to be a 
* good limitation of the truſt, and within the 
* reaſon of the Duke of Norfoll's caſe and 


« the 
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* the ſeveral other ſubſequent reſplptions 


t grounded thereupon.” (a) 
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(378) 


And upon the ſame principle Lord Hard- vide; Ack. 
wicke obſerved, that if a man limits a ſum of 449% 


money, on failure of iſſue of the bodies of 
huſband and wife, to any other perſon in tail, 
it would be void as an executory deviſe; be- 
ing too remote as depending upon a dying 
without iſſue generally; bur where the limita- 
tion over is for life, there it is a reaſonable 
conſtruction to confine it to a failure of iſſue 
during a life in being; which had been held 
in the caſes of executory deviſes to be goad, 

| if 


_—_— 
** | a 


(a) One deviſe! 8ocol. to truſtees, upon truſt 
that they ſhould diſpoſe thereof in the purchaſe 
of lands of inheritance in fee fimple to be ſettled 
to the uſe of her grandſon 17. and the heirs of bis 
body, and for default of ſuch iſſue directed the truſ- 
tees to convey the ſame to the Drapers* Company, 
upon truſt, that hey ſhould within three months af- 
ter the eſtate ſhould be conveyed to them, by mort- 
gage or ſale of ſome part thereof, raiſe and pay to 
L. the teſtator's nephew 3000 J. which ſhe be- 
queathed to him on the death of her granaſon without 
i ue. It was held that the deviſe to L. was not up- 
on too remote a contingency, Attorney General 
yerſ, Milner, 3 Ath. Rep. 112. 
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if it falls within the compaſs of ever ſo many 
lives in being at the ſame time (a). 


_—_— 


— 


The above bequeſt ſeems to me to have been ca- 
pable of being ſupported upon two grounds; firſt that 
the deviſe to L. depended upon an eftate-tail which 
might have been barred, together with the remain- 
der over on which the legacy was charged; ſecondly 
on the ground that being to be paid out of a 1 al eſlate, 
it would ſink into the inheritance on the death of 
the legatee before it became payable in favour of 
the heir-at-law, and therefore mult take efte& within 
a life in being, or not at all. 


() There is another ſeries of caſes which falls 
properly under the preſeut head of inquiry, viz. De- 
viſes of real eſtates after payment of debts, 


There are ſeveral Cifferent ways of giving real 
eſtates, ſubject to debts, but they ſeem to me to be 
capable of being divided into two claſſes, namely 
thoſe which may exhauſt the inberitance, and thoſe in 
which the provition for payment of debts, operates 
merely in the nature of a chattel intereſt, and in 
which the inheritance devolves on the heir or deviſee 
ſudject to ſuch chatiel intereſt. The former claſs 
includes all thoſe caſes in which the firſt deviſe is 
to truſtees and their heirs, in truſt to ſell, or to truf- 
tees cxpreſsly in truſt to ſell; the latter claſs com- 
prehends cafes where lands are deviſed to perſons 
for payment of debts, and no words of limitation are 


annexcd to the deviſe, nor any expreſs truſt to fell 
which 
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which in effect is equal to the annexation of words 


of limitation to the yeviſe, as a truſt to ſell neceſſarily 
imports that a fee ſimple is intended tobe given, and 
accordingly carries that eſtate. 


The caſe of Robinſon and Comyns, Ca. Temp. Talbot 
164. in which the teſtator deviſed all his lands to C. 
and his heirs, to the uſe of him and his heirs, in truſt 
for payment of his debts, and afterwards in truſt for 
his grandaughter MH. and the heirs of her body, te- 
mainder over, is an inſtance of the firſt ſort. 


The caſe of Bagſhaw and Spencer, ſtated by Mr. 
Fearne, vol. 1. 82, 84. furniſhes alſo another in- 
ſtance of this ſort. ; 


The caſe of Popham and Bampfield, as ſtated, 
1 Vern. 79. falls under the latter claſs of caſes 
to which we have above alluded. In that 
caſe R. deviſed lands to B. and others, for the 
payment of his debts and after his debts paid 


then in truſt for the uſe and benefit of P. and his 


heirs male, 


There ſeems to be a material difference in the ope- 
ration of theſe modes of provicing for payment 
of debts as to their operation on the eſtates limited to 
take effect, after the debts diſcharged; for in caſes where 
the diſpoſition is to truſtees and their heirs, or where 
there is an expreſs truſt to ſell, the charge prim4 
facie abſorbing the whole fee, the limitation over, 
after payment of debts cannot take effect by way of 

remainder, 
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remainder, but muſt operate, either as an execy. 
tory deviſe, or as a truſt in equity. But in caſes where 
there are no words of limitation annexed to the 
eſtate of the truſtees, or expreſs truſt to ſell, then 
the eſtate of the truſtees involves only a chattel 
intereſt, and the ſubſequent limitations take effect as 
remainders limited thereupon. 


Thus in the before mentioned caſe of Popham and 
Bampfielt, which aroſe on a bill exhibited in equity 
by B. for carrying into effect the purpoſes of the will, 
it was objected that the plaintiff B. had no title to 
ſue in equity, for that there was no truſt ; but if he 
was to take any thing by the will, the eſtate was er- 
ecuted to him at law already by the fatute of uſes, the 
words being, in truſt for the uſe and benefit of B, 
and therefore he might ſeek his remedy at law ; and 
this was admitted by the court, though the uit 
was retained on the ground that B. was intitled to 
have an account of the eitate and a difcovery what 
debts were paid, in order to be let into the eſtate. 
But for the reaſon before mentioned the legal eſtate 
could not have been executed in B. if the proviſion 
for payment of debts had involved any larger intereſt 
than a chattel. 


And in CordaPs caſe, Cro. Elix. 315. one point 
reſolved was, that where a deviſe was to two per- 
ſons, of lands, to hold for payment of the legacies in 


a will, and the debts of the teſtator, and afterwards 


to E. D. bis brother for life, remainder to his 


heſt ſon in tail, and ſo to the ſecond, the remainder 


to the heirs of the body of E. D. that this was no 
freehald 
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freehold in the two perſons, but only a term for 


years, although it could not be ſaid for any cer- 
tain number of years, for the profits were not cer- 
tain, nor the debts; yet it was a chattel and quaſi a 
term, as a deviſe during the minority of J. S or 
land extended for debts, and this was in favor of 
wills, but otherwiſe it was of ſuch a limitation in a 
deed, for there it was a freehold conditional. Vid. 
$ Co. 96. Manning's caſe, | 


Again in the caſe of Carter and Barnardiflon , 
2 Bro. Parl. Ca. 1. anno 1717. ſtated fupra vol. 1. 
278. 281. the teſtator deviſed that in caſe his per- 
ſonal eſtate and his eſtate in C. and B. (which were 
deviſed to his executors to be by them ſold, and the 
monies ariſing from ſuch ſale, diſpoſed of in the 


payment of his debits and legacies} ſhould not be 
ſufficient to pay his debts and legacies (as in fact 


they were not) then he gave his executors full power 
to receive the meſne profits of his whole eſtate lying 
in P, and V. or elſewhere in England, that the 
rents or profits to ariſe thereby ſhould be employed 
in diſcharging the remainder of his debts, and de- 
viſed his manor of P. and V. to his uncle E. A. 
for life, and in caſe his untle ſhould leave iſſue 
male then to ſuch iſſue male and his heirs for ever, 
and after the death of his uncle E. A. in caſe he 
ſhould leave no iſſue wale, and aſter debts and le- 
gacies paid, he deviſed one eſtate to his nephew 


CY 


(NM. B. Same caſe by the name of Lodington and 
Kime, 3 Lew. 431. Tig 5 A. EM. 1694. in Cem mon 


Pleas.) 
. & 
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T. S. in fee, and the other to his nephew B. in fee, 
and be declared that his debts were among thoſe 
which were mentioned in the ſchedule to his will an- 
nexed and no more. After the will, the teſtator paid 
all his ſcheduled debt, and then mortgaged his eſtate 
at P. for 4000/7. by a term of one thouſand years, 
and in the mortgage deed he covenanted for the pay. 
ment of the money. Then he made a codicil, 
whereby he diſpoſed of after-mentioned lands. 


And the judges were directed by the Houſe of 
Lords to give their opinion on ſeveral queſtions, 
among which were the following. 


Firſt, Whether the will of Sir I. 4. did extend 
to include all the debts of the ſaid Sir MH. A. ? 


To which their opinions were delivered, that it 
did extend to include all his debts. 


Secondly, Whether the eſtate for life was veſted 
in E. A. before all debts were paid? 


And the Judges were unanimouſly of opinion, 
that the eſtate for life was veited in E. A. before 


the debts paid. 


But as we have before obſerved, where the provi- 


ſion for payment of debts is mace by way of truſt 
of the inheritance expteſsly to be fold, or where the 
deviſe to the truſtees is followed by words of limi- 
tation to their heirs, and ſubſequent limitations 
are added after the payment of Gebts, the Iimita- 

tion 
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tion over cannot take effect by way of remainder 
upon a chattel intereſt, but muſt operate either as 
an executory deviſe, or as a truſt in equity. 

Accordingly, in the before mentioned caſe of Bag- 
ſaw end Spencer, it was contended on one fide, that 
if T. could not take by way of remainder, becauſe 
the limitation to the truſtees was in fee, he might 
by way of executory deviſe, for though a fee could 
not be mounted upon an abſolute fee-fimple, it 
might upon a determinable one. But Lord Hard- 
wicke inclined to the opinion, that T. could not take 
the legal eftate by way of executory deviſe, for that 
it ſeemed to be too remote, being after all the 
teſtator's debts ſhould be paid, which might in point 
of time exceed the compatls of a life or lives in 
being. 


But although ſuch ſubſequent limitations cannot 
tk etfect as executory deviſes, or future eſtates, 
g1v:ng no intereſt at all to the objects before the 
debis are actually paid, they are ſupported through 
the medium of equity, as veſted equitable eſtates 
ſubject to the debts, 


There are a variety of caſes which furniſh au- 
thor:!ties for this propoſition ; but before I ſtate 
them. I shall ſobmit ſome obſervations upon the 
grounds on Which they are to be ſupported, 


The complete ownerſhip of land, according to 


our law, involves two things. The eftate of the 
land 
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land and the right to take the profits. The former 
ve call the legal gate, the latter the uſe. 


The vſe, before the ſtatute of uſes, was à mere 
truſt, cognizable only in equity. Since that ſtatute 
uſes have been diſtinguiſhed into two kinds ; viz, 
ſach as are executed by the ſtatute, and ſuch as are 
executory. The latter are preciſely analogous to 
uſes before the ſt atute, and remain mere truſts cog- 


nizable only in equity. 


When a legal eſtate of land is veſted, and remains 
in one perſon and his heirs, and the right to take 
the profi:s or uſe is in another perſon and his heirs, 
they have diſtiact and ſeparate eſtates ; the one the 
legal eſtate in the land, the other an eſtate in land, 
os a truft, which is a uſe in conſideration of law, 
and follows the perſon of cefui gue truſt, being the 
beneficial intereſt and profit. Both eſtates are cen- 
current and veſt at the ſame moment. 


But where a legal eſtate is veſted in truſt, it is 
principle in equity, that ſo much of the truſt as is not 
diſpoſed of in the conveyance, remains in the alienor 
as his ancient truſt. This is called a reſu/ting 
tru//, And if the diſpoſition be by will, ſuch reſult- 
ing truit in the deviſor will, on his death, devolve on 
his heirs. Thus a conveyance or deviſe o trul- 
tees and their heirs to pay debts, or to them to (ell 
and pay debts, paſles the whole eſtate in law to the 
truitce, and part only of the truſt, that is, the truſt 
to the extent of the particular purpoſe z and the te- 


fidue ot the cru will go in the ſame manner as the 
purchaſe 
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purchaſe money; which is the truſt of a real eſtate ; 


according to which all perſons” may come into the 
court and pray a conveyance of the eſtate, which 
cannot be oppoſed, and theſe were the grounds of 


the determination in the caſe of Roper verſ. Rad- 


cliſe, 9 Mad. 167, 181. 10 Mod. 23. vix. that the 
ſurplus of the eſtate ſold, being real, whoever had a 
right to the truſt might have brought a bill claiming 
it as real eſtate. The ſurplus was held there to 
be real, as part of the ancient truſt, on this prin- 
ciple, that the owners. might have come into the 
court, and taken upon themſelves the payment of the 
debts, and defired the ſurplus of the eſtate to be 
conveyed to them, 


So in the caſe of Barker verſ. Giles and Smith; Sel. 


Ca. Chan. 17. where a man deviſed his eſtate to 


truſtees to be ſold for payment of debts and lega- 
cies, and the reſidue in truſt to he uſe of A. and 
B. and the ſurvivor of them, his heirs and aligns, 
&c, Lord King Ch. ſaid, in this court this is to 
be conſidered as a real eſtate; and his Lordſhip 
conſtrued the limitations on which the caſe aroſe 
accordingly, 


And the ſame principle applies in the caſes of 
terms created by the owner of the inheritance in 
truſt for particular purpoſes ; ſo much of the truſt 
as is undiſpoſed of reſults to the owner of tbe 
inheritance, and conſtitutes a part of that in- 
heritance, 


Vol. II. | *U Thus. 
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Thus if a man ſeiſed of lands in fee of an eſtate 
of inheritance, deviſes the lands for a term of years 
for the payment of debts ; the profits of the land 
beyond the debts, and the term itſelf, after the debts 
paid, will belong to the heir, and the term will be 
from thenceforth, without any declaration to that 
effect, attendant upon the inheritance. The ground 
of which is, that although all the legal eſtate in the 
term is parted with, yet only part of the truſt is dil. 
poſed of; and that not only the inheritadce, but 
likewiſe all the truſt undiſpoſed of (that is) the whole 
truſt of the inheritance and the reſidue of the truſt 
of the term deſcends to, and is part of, the old uſe 
or truſt in the heir. | 


And if a perſon claims ſuch equitable truſt or 
eſtate, ( ſubject to a legal deviſe of the fee to truſtees 
for payment of debts) under a limitation to himſelf 


and the heirs of his body, or to himſelf for life, and 


to his firſt ſon, and the heirs of his body, he can ia 
the former caſe, by himſelf, by a fine, and in the 
latter by joining with the ſon in a recovery, acquire 
the equitable fee, ſubject to the primary truſts of the 
legal fee. 


The caſe of Baſket v. Peirce, 1 Vern. 256. is an 
inſtance of the firſt kind. There one by his will 
deviſes his lands to truſtees for ninety-nine years, 
for the payment of his debts and legzcies, and after- 
wards in caſe they ſhould not act, and take upon 
them the truſt within fix months after his death, 


he deviſed the ſaid lands to another and his heirs, in 
truſt 
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truſt to pay his debts and legacies, and afterwards to 
J. in tail, remainder in tail to B. A. levied a fine 
and died without iſſue. Five years paſſed and non- 
claim. The queſtion was, whether this fine by 
ceſtui que truft in tail and non-claim, ſhould bar the 
remainder-man in tail? And it was held that it 
ſhould. And though it was inſiſted that the remain- 
der- man was not barred by non-claim, for that all 
the debts and legacies were not paid, and ſo his title 
was not commenced, Yet the Lord Keeper was of 
opinion the remainder-man was barred. 


The caſe of Robinſon and Comyns mentioned be- 


fore in this note is an inſtance of the latter kind, in 
which it was held that the teftator's grandaughter 
with her huſband was capable of ſuffering a recoe 


very. 


And the caſe of Bagſhaw and Spencer ſtated ſupra 
$4. is alſo an authority of the latter kind; for in that 
caſe the teftator's debts were not paid at the time of 
ſuffering the recovery, and it was allowed that there 
was a legal eſtate in the truſtees in fee till the debts 
paid, and that B. therefore could make no good le- 
gal tenant to the præcipe. But Lord Hardwicke, 
it appears did not conſider this circumſtance as in- 
fuencing the queſtion, but decided againſt the reco- 
very on the ground of the limitation being a mere 


executory truſt, as diſtinguiſhed from a truſt exe- 


cuted, and the parties therefore not competent to ſuffer 
a recovery; to which ground his Lordſhip need not 
have reſorted, had the recovery been invalid as ſul⸗ 
fered before the debts were paid. 
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It is neceſſary in theſe caſes of equitable recove. 
ries that the remainders to be barred by them ſhould 
be of the ſame nature as the eſtate of the tenant to 
the precipe, namely equitable; for a recovery ſuffered 
on an eſtate derived under an equitable freehold will 
not bar a lega] remainder. 


Thus in the caſe of Shapland and Freeman, 1 Bra, 
Chan. Rep. 75. where S. deviſed his eſtates to B. 
C. and D. upon truſt that they and their heirs and 
aſſigns ſhould yearly by and out of the rents and 
profits thereof, after deducting rates, taxes, repairs 
and expences, pay ſuch clear ſum as ſhould then re- 
main to the teſtator's brother C. S. and his aſſigns, 
during his natural life, and from and after his deceaſe 
to the uſe and behoof cf the heirs male of his (the 
teſtator's) brother lawfully begotten, and in default 
of ſuch ifſue remainder over: it was held that a re- 
covery ſuffered againſt a tenant to the precipe made 
by C. S. was void as againſt the remainder-man, 
becauſe C. S. had but an equitable eſtate for life, 
and the ſubſequent remainders were legal, and an 
equitable eſtate for life and legal remainders would 
not unite, and therefore of courſe there could be no 


good tenant to the præcipe. 


And -in the caſe of Salvin and Thornton, ſtated in 

a note Bro, Chan. Rep. page 73. in the ſecond edition, 
and in the addenda to vol. 1. in vol. 2. of the firſt 
edition page 2, 3. where T. ſeiſed of land for life, 
with remainder to his firſt ſon T. in tail male, remain- 
der to his ſecond ſon 7.in tail male, remainder to him- 
| ſelf 
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ſelf in fee, forfeited in the rebellion in 1745. The 


eſtate for life being put up for ſale by the commiſ- 
ſioners, was bought by M. in truſt for T. the tenant 
in tail. T. thus ſeiſed of the equitable eſtate for the 
life of his father, (the legal eſtate being in the truſ- 
tees) and the legal eſtate- tail, ſuffered a recovery and 
ſoon after died leaving iſſue a daughter, wife to 
plaintiff, F. The ſecond ſon took poſſeſſion, ſuffered 
a recovery (after the death of his father and the 
truſtee, in whom his eſtate veſted) and died leaving 
two daughters, the defendants, who were in poſſeſſion; 
and on a bill filed by the huſband of the daughter 
of T. for an account of the profits, and to have the 
eſtate delivered up, the great queſtion in the cauſe 
was, whether the recovery ſuffered by T. who had 
an equitable eſtate for life, and a legal eſtate tail, 
was capable of barring the legal remainder? And 
upon very full argument the following points were 
laid down by his Honor the Maſter of the Rolls, 
and ſeemed to be aſſented to by the whole bar, if. 
That a recovery may be ſuffered of an equitable 
eſtate, - adly. That ſuch a recovery can only affect 


equitable remainders. 3dly. That a recovery of 


an equitable eftate muſt in all reſpects imitate a le- 


gal recovery, and therefore that the perſon ſuffering 


an equitable recovery, muſt have ſuch an equitable 
eſtate, as had it been a legal eſtate, would have ena- 
bled him to ſuffer 2 legal recovery. Athly. That 
an equitable eſtate cannot, in ſuffering a recovery, 
be blended with a legal eſtate. Sthly. That as re- 
coveries ſuffered of thoſe different eſtates are per- 
fectly diſtin from each other, a recovery of either 

U3 e .ſtate 
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eſtate will not affect the other, the recoveror of the 
legal eftate being always the truſtee of the poſſeſſor 
of the equitable eftate, and the recoveror of the 
equitable eſtate becoming always the ce/?ui gue truſt 
of him who has the legal eſtate. And it was the 
opinion of the Court, that T. not having ſuch an 
eftate as would enable him to ſuffer a perfect legal, 


nor a perfect equitable recovery, the recovery was 
totally invalid. f 


The caſe of Robinſon and Comyns, before in part 
ſtated in this note, gave riſe to a very curious queſ- 
tion on this ſubject: for in that caſe the limitation 
over, after the truſt for the teſtator's grandaughter 
in tail, was to C. and his right heirs, upon condition 
that he ſhould marry the teſtator's grandaughter, 
ſo that C. was ſeiſed of the legal eſtate in fee-fimple 
in truſt for payment of debts, and of the equitable 
remainder in fee-fimple, ſubject to the payment of 
debts, expectant on the determination of the equi- 
table eſtate · tail limited to the teſtator's daughter, 
in truſt for hĩimſelf, and bis heirs on performance of 
the condition impoſed. The grandaughter, tenant 
in tail, rejected C. and married with another 
perſon, and ſhe and her huſband ſuffered a common 
recovery and died leaving iſſue; and one queſtion 
as to the validity of this recovery, turned upon 
the nature of the eſtate, under the ſaid will, in re- 
mainder to C. Whether it was a truſt or a 
legal eftate. And the Lord Chancellor, as this 
caſe is reported, ſaid, it was obſervable, that the 
whole eſtate was given to C. and his heirs, to the 
uſe of him and his heirs, which was a com- 

| plete 
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plete diſpoſition of the whole legal eſtate; and 
being in caſe of a will would have been fo of an 
equitable intereſt likewiſe, unleſs the teſtator's 
intent appeared to the contrary, as in this caſe it 
manifeſtly did; for it was given on truſt for pay- 
ment of his debts, &c. and fo far was a limitation 
of an equitable eſtate, the remainder of which (had 
it gone no further) would, after the purpoſes ſerved, 
have returned to the heir at law. But then there 
came a remainder to C. and his right heirs, &c. 
It was true that the word remainder (properly 
ſpeaking) ſignified only a continuance of the ſame 
kind of eſtate as was before limited, which here was 
only a truſt eſtate, for when the whole legal eſtate 


| likewiſe, there the remainder muſt be an equitable 
remainder. The teſtator therefore had conſidered this 
as an equitable intereſt, And yet it was likewiſe 
true that this equitable intereſt, when veſted in the 
ſame perſon with the legal one, muſt, as to ſome 
purpoſes, be conſidered as a legal intereſt, 


A queſtion had been made whether the intereſt 
of the grandaughter was barrable by a recovery? 
It had been ſaid that a legal and an equitable intereſt 
could not be incorporated together; but that objec- 
tion could not affect this caſe: for though the legal 
and equitable eſtates could not be incorporated, yet 
the teſtator had not limited an equitable eſtate, and 
then the legal eſtate; but had at firſt given the 
whole fee. It happened indeed that the laſt part of 
the equitable intereſt might be conſidered as merged 

4 as 


was diſpoſed of, and part of the equitable intereſt 
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as coming to the ſame perſon, who bad the whole 
legal eſtate in him, but it would be hard, that by 
coming to the defendant C. although not abſolutely, 
it would be hard, his Lordſhip ſaid, that this ſhould 
prevent their incorporation. He therefore thought 
it an equitable eſtate in C. as well as in the gran» 
daughter, and conſequently that ſhe and her huſband 
could bar it. 


We have ſeen that Lord Hardwicke in the caſe 
of Bagſhawe and Spencer, entertained ſome doubt 
whether the limitation, after payment of debts ge- 
nerally, if conſidered as carrying a legal eſtate was 
not too remote. Certainly, if it be conſidered ay 
creating a contingency, by which the period at 
which the ſubſequent fee is to take effect in 
defeazance of the fee veſted in the truſtees is to 
be aſcertained, it would be liable to the ob- 
jection of being too remote, becauſe the period 
or time of payment being indefinite, and conſe- 
quently the commencement of the future intereſt 
being ſo, it is uncertain in point of time, whether 
it may not exceed a life or lives in being or any 
other period allowed by law, for executory eſtates; 
and that objection would equally hold if the quan- 
tum of debts were aſcertained ; © for it is not the 
unaſcertained quantum of the charge, that renders the 
limitation, after payment of debts too remote, as 
an executory or future intereſt, but the indefinite- 


' neſs of the period or time of payment (that is of 


the commencement of the future intereſt) that prevents 
its validity, The ſpecification of the debts to be 
paid advances not a ſtep towards limiting the peried 

| of 
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of their being raiſed and paid ; that remains equally 
unlimited and indefinite whether the debts be aſcer- 
tained or not, and may equally in point of time, ex- 
ceed a life or lives in being, or any other period al- 
lowed by law for executory eſtates; and conſe- 
quently is equally liable to the objedtion of remote- 
neſs. 


But the caſe of Strong verſ. Teatt, 2 Burr. 912. 
which aroſe on a writ of error, brought upon a 
judgment given by the Court of King's Bench in 
treland, deſerves our attention here, as although no 
preciſe opinion is given on the point by the Court 
of King's Bench here, yet ſufficient is ſaid by Lord 
Mansfield to ſhew that the Court would be ftrongly 
inclined to ſupport ſuch limitations on "7 admiſſi- 

ble ground. 


In this caſe the teſtator, after providing for pay- 
ment of his debts out of his perſonal eſtate as far 
as it would go, proceeds. And to the intent that 
all my debts may be honeſtly and truely paid and 
diſcharged, I do hereby give and deviſe unto my 
wife O. and her heirs all that and thoſe the towns 
&c. whereof I am ſeiſed in fee- ſimple, &c. to the 
uſe intent and purpoſe that my wife ſhall take and 
receive out of tne ſaid lands, as an addition to. her 
jointure one annuity of 1007. during her natural 
life, and to this further uſe intent and purpoſe that 
my ſaid wife may by ſale of ſuch of the and hereby 
to her deviſed raiſe ſo much money as may be ſuf- 
ficient to pay off and diſcharge ſuch of the ſaid debts 

as 
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as ſhall not be paid off and diſcharged out of my 
perſonal eftate; and as to ſo much, part of the ſaid 
lands and tenements as ſhall remain unſold, to the 
uſe following (ſubjeR to the annuity to the wife) 
to the uſes of my ſon A, M. for and during his na- 
tural life with remainder to his ſons in ſtrict ſettle. 
ment, with remainders over. The Court of King's 
Bench in Ireland held that the reverſion in fee of cer- 
tain lands ſettled paſſed by that will, and that the 
ſes were legal eſtates executed, ſubject to a charge 
for payment of the teſtator's debts (if any there 
were) and toa power in O. to ſell for that purpoſe ; 
and were good at law, though deviſed after an inde- 
finite payment of ſuch of the teſtator's debts as 
ſhould not be diſcharged by his perſonal eſtate, 


The point as to the validity or invalidity of the 
limitation of the deviſe oyer after payment of debts 
generally concluded to a non-ſuit at law only; the 
final merits and queſtion of right depended upon the 
confiruftion of the will. On that the court of 
King's Bench in England, were of opinion that the 
judgment was wrong. But ſuch reverſal did not 
meddle with or affect the opinion of the Iriſb court, 
in reſpect to the operation of the limitations after 
payment of debts. 


Lord Mansfield upon the argument in the King's 
Bench ſuggeſted, that it might be worth conſidering 
« whether this was not a double contingency“ viz. 
if there ſhould be debts, then his wife to have the 
eſtate for payment of them: if no debts, then, thoſe 


in remainder to take” however it did not appear 
that 


limited upon a Failure of Heirs or Iſue. 


that there were any debts ; which ſhewed the incli- 
nation of the Court to ſupport thoſe limitations on 
any admiſſible ground, if the deciſion had turned 


upon that point, 


And it may further be obſerved that in caſes of 
this nature, there is nothing more to confine the effect 
of the words from and after, or when, &c. in con- 
ſtruction to the time or afral commencement of 
the intereſt introduced by them, than there is in the 
common limitation of an eſtate to a man for life, 
and from and after his deceaſe then to another, &c, 
They only denote the order or courſe of the ſeveral 
intereſts connected by them, expreſſing the priority 
or preference of the antecedent, and the poſteriority 
or ſubjection of the ſubſequent, in point of - 
frudtuary prevalence or effect, without preventing 
the latter from a concurrent operation in attaching 
immediately as veſted and transferable intereſts in 


a preſent ſubſiſting fund. 


And it ſeems that where the truſt for payment 
of debts is determinable upon an eftate for life, no 
objection can be taken to a limitation over, after 
payment of debts generally. Accordingly Lord Hard- 
wicke diſtinguiſhed the caſe of Lady Jones v. Lord 
Say and Szal, ſtated ſupra vol. 1. 35. from that of 
Bag ſhaw and Spencer on the ground that the deviſe 
there to the truſtees amounted only to a deviſe to 
the truſtees and their heirs, during the life of C. F. 
And then his Lordſhip ſaid it was only an eſtate 
pur auter vie, on which a legal remainder might 
properly be limited, and fo it was held. Vd. the 
caſe of Bagſhaw and Spencer, as reported in the 
CileFanea Furidica, vol. 1. 383. 


we = © 


* 


Dod r. Dic- 
kinſon. Vin. 


3 Ark. 398. 
And vide 
Daw v. Pitt 


ſfopt a p. 347. 


Theebridge 

. Kilburn, 

2 Vez. 233. 
Vde intra, 


P- 283. 


Garth v. 
Baldwin, 
2 Vez. 646. 


Ok other Matters relating to 
exetutoꝛy Deviſes, 


E have ſeen, in the preceding part of 
this treatiſe, that in reſpect to limita- 

tions of real eſtates, where an eſtate for life is 
given to the anceſtor, followed by a limita- 
tion to his heirs general or ſpecial, the ſubſe- 
quent limitation veſts-in the anceſtor, and the 
heir takes not by purchaſe. But in the limi- 
tation of perſonal eſtates, a ſimilar rule does 
not always hold. If a term be deviſed to one 


Fer life, and afterwards to the heirs of his body, 


thefe words are generally words of limitation, 
and the whole veſts in the firſt taker : as is 
evident from ſeveral of the caſes before cited. 


So where a term was limited in truſt for &. 
during her life, and immediately from and after 
her deceaſe, to the heirs of the body of S. 
lawfully to be begotten, if the term ſhould ſo 
long endure, and in default of ſuch iſſue, then 
to B. Lord Hardwicke expreſſed himſelf of 


opinion, that the whole term veſted in S. 


And again, where real and perſonal eſtate 
was deviſed to truſtees in truſt to pay the pro- 
firs to G, during his life, and afterwards to 


Pay 
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pay the ſame to the heirs of his body. Lord 
Hardwicke held that the perſonal eſtate veſted 
abſolutely in G. by this limitation. 


However, if there appears any other cir- 
cumſtance or clauſe in the will, to ſhew the 
intention that theſe words ſhould be words of 
purchaſe, and not of limitation, then it ſeems 
the anceſtor takes for life only, and his heir 
will take by purchaſe.—I ſhall firſt inſtance 
this in two caſes of limitations of the truſts of 
a term in marriage-ſettlements. But I have 
before obſerved, that executory deviſes and 
the limitations of the truſts of a term, are 
governed by the ſame rules. 


Thus where a term for goo years was aſ- 


ſigned in truſt, to permit the huſband and wife, 
and the ſurvivor of them, to receive the pro- 
fits for ſo many years as they, or the ſurvivor 
of them, ſhould happen to live, and after 
their deaths, to the uſe of tbe heirs of the body 
of the wife by the huſband to be begotten ; 
Lord Chancellor Jefferies decreed that the 


whole veſted in the wife; but afterwards the 


Lords Commiſſioners decreed that the heir of 
the body took by purchaſe, and that it did 
not veſt abſolutely in the mother who ſur- 


vived, ſo as to go to her adminifrator. ® This 


laſt decree was afterwards affirmed in the 
_ Houſe 


( 380) 


Supra p.35. 


Peacock v. 
Spooner, 

2 Vern. 43. 
195. 

2 Freem. 114. 
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Houſe of Lords, though the Judges were fix 
to two againſt it. The ſame point was after. 


- wards decreed in a ſimilar caſe of Dafforne v. 


Goodman ; where a term was aſſigned in truſt 
to permit J. to receive the profits for ſo many 
years of the term as he ſhould live, and 
after his death to permit A. his intended wife 
to receive the profits for ſo many years of the 
term as ſhe ſhould live, and after both their 
deaths, to permit the heirs of the body of 4. 
to be begotten by the ſaid F. to enjoy the 
lands for the reſidue of the term. This lat- 
ter decree was grounded on the authority of 
the preceding. 


It is true no particular expreſſion in either 


of theſe caſes, determined the intent to be, 


that the heir of the body ſhould take as a 
purchaſer; but theſe being caſes of marriage- 
ſettlements, it was reaſonably enough inferred, 
that the iſſue of the marriage were intended 
objects of the ſettlement, and the term not 
deſigned to veſt wholly in the mother. But 
afterwards, in a ſubſequent caſe of a marriage - 
ſettlement, a decree at the Rolls, grounded 
upon the caſe of Peacoct v. Spooner, was re- 
verſed, and the limitation to the ne 
decreed to be void. 


The 
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The cauſe was this: On the marriage of A. 
his grandfather aſſigned a term for 100 years 
in truſt for A. for life, then to A. s wife for life, 
and after their deaths for the beirs of the bodies 
of A. and his ſaid wife: the wife died leaving 
iſſue, A. ſurvived; it was determined that 
the whole term veſted in 4.—This laſt caſe 
appears to have been the ruling authority ever 
fince in caſes of the like nature; and that of 
Peacock v. Spooner, it ſeems is only attended 
to in caſes exactly the ſame in /pecie with 1t- 
ſelf, as was that of Dafforne v. Goodman, as re- 
ported by Freeman. 


But there have beenother caſes which have 
procedeed entirely upon circumſtances of evi- 
dence of the intention. As where a term was 
ſettled in truſt for one if ſhe ſhould ſo long 
live, and after her deceaſe, in truſt for her 
huſband if he ſhould ſo long live, and after 
his deceaſe, in truſt for the heirs of the body 
of the wife, begotten by the huſband, and 
their executors, adminiſtrators and aſſigns; Lord 
Hardwicke decreed, that the limitation to 
the beirs of the body, &c. were words of pur- 
chaſe, as he held the addition of the words 
executors, adminiſtrators and aſſigns, ſtrong 
evidence of the intent to give only an uſu- 

fructuary 
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1 P. W. 132. 
Web v. Web. 


And vide 

1 P. W. 360. 

Hayter v. 

Rod, ſupra 

P- 343» 
(382) 


Vide 2 Ver. 
660. 


Vide Barnar- 
diſt. Rep. in 


Chan. 199. 
2 ven 
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fructuary intereſt for life, and to veſt the pro- 


perty in the heirs of the body (a). 
The 


— 


— 


(a) So where A. poſſeſſed for 2000 years of a 
tenement, in conſideration of a marriage to be and 
after had, and of 35017. portion, and for proviſion 
and ſtay of living of the huſband and wife and their 
children, demiſed to truſtees for 1700 years, if he 
and his wife, or any of their iſſue live fo long, in 
truſt for, Sc. for 99 years ® remainder to the heirs 
of the body of 4. on that wife. They had iflue 
three daughters, two of whom got an aſſignment of 
the whole term, and had adminiſtration to the fa- 
ther. And the queſtion was, whether the third 
daughter was intitled to a third with her ſiſters; for 
though it was inſiſted for the adminiſtratrix, that 
the truſt of the whole term veſted in the father, and 
was executed in him; and that the daughters, though 
the heirs of his body, could not take by purchaſe in 
this caſe, yet the Maſter of the Rolls conceived that 
inaſmuch as there was a particular term of ninety- 
nine years taken out of the 1700, and that the fa- 
ther had a particular eſtate limited unto him during 
gg years, that the truſt of the whole term during 
the 1700 years was not executed to the father. 
And his Honor ſaid that con/iruftion of truf!s muſt be 
governed by intention, and this being the caſe of a 
marriage ſettlement, and the intention plain, it 
ought to be ſupported, and his Honor did con- 


— 


* Theſe words ſeem to have been omitted in ſtating the 
caſe in Vernon. 


ceive 
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The like point was decreed in the caſe of 
Read v. Snell, before cited; in which caſe the 
deciſion was grounded on the words leaving no 
heirs of ber body, which were conſidered as re- 
lative to the time of her death, and therefore 
reſtrained the general import of the pre- 


ceding limitation to the life only of the firſt 
taker, | 


And in this caſe of Read v. Snell, Lord 


Hardwicke Cited the caſe of Paine v. Stratton; 


where P. bequeathed perſonal eſtate to S. for 
life, and after her deceaſe to the heirs of her 


body lawfully begotten or to be begotten, and 


for want of ſuch iſſue or heirs of her body as 


aforeſaid, he gave the ſame to the children of 
M. immediately after the deceaſe of S. Theſe 
words, 


— * _ 


ceive in this eaſe, that though the word heirs was 
not properly a word of purchaſe, yet there being a 
particular eſtate for life, during a particular term, 
limited to the father, that the limitation to the heirs 
of his body, afterwards on that marriage, would 
carry it to all the daughters equally: and he was the 
more of that opinion, becauſe it was declared in the 
deed, that after the death of the father the truſtees 
ſhould execute eſtates, to the perſon and perſons re- 
ſpectively, that ſhould be intereſted according to 
their reſpective ſhares therein, which ſhewed that 
the children ſhould all take their ſeyeral ſhares. Yide 
Ward v. Bradley, 2 Varn. 23. | 
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2 Atk. 642. 
Supra, p. 359+ 


(383) 


Vol. II. X So 


* 


. 


Supra, p. 379. 
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words, after the deceaſe of S. it ſeems had been 


interlined, and afterwards eraſed ; and Lord 


Macclesfield, and afterwards the Lords Com- 
miffioners,though they held thelimitation over 
void, becauſe theſe words were not admitted 
to be part of the will, yet ſeemed to think it 
would have been otherwiſe, if theſe words 
had not been eraſed. 


ie 
Theebridge v. Kilburne, though Lord Hardwicke 
| : Was 


— — 


So in Sands and Dixwell, . cited 2 Vea. 652, 
661. Where freehold and leaſehold were deviſed 


in truſt to convey to the ſeparate uſe of bis daugh- 


ter for life, without the intermed!ing of her huſband; 
and after her deceaſe to the heirs of her body, the 
queſtion was whether the daughter took an eſtate- 
tail, or heirs of the body were words of purchaſe : 
and Lord Hardwicke held they were words of pur- 
chaſe ; and the governing reaſon with his Lordſhip 
was, that it was impoſſible to make ſuch a convey- 
ance, as the teſtator had directed, that is, to be ſet- 
tled ſo as to be to the ſeparate uſe of the daughter 
for life, without the intermeddling of her huſband, 
unleſs ſuch a conſtruction was made ; for if tenant in 
tail, the huſband muſt have been tenant by the 


curteſy. | 


Again in Price v. Price, 2d May 1727, cited 2 Yes. 
234+ Where one on his marriage ſettled a leaſe- 


hold 
I 


Executor) Deviſes. 


was rather of opinion, that the whole term 
veſted in S. and that there was no ground for 
any other conſtruction unleſs from the word 
immediately, which he thought was too pfeca- 
rious; yet he ſeemed not to be very confident 
that the limitation to the heirs of the” body 
might not, even in that caſe, operate as words 
of purchaſe: and held thatthe limitation then 
would have veſted in the ſon of S. who died 
an infant in her life-time, though he did not 
live to anſwer the deſcription of heir; for that 
it would then amount to the ſame thing as if 
it had been to the iſue of her body; and that 
where the words heirs of the body, when taken 
to be words of purchaſe in ſuch a limitation, 
have been conſtrued in the ſenſe of iſſue, it 
was never held neceſſary that the iſſue ſhould 
ſurvive the firſt taker, ſo as in ſtrictneſs to be 
heir; for that it was not like a limitation to 


hold eſtate to truſtees to the ſole and ſeparate uſe 
of his intended wife for life, for her jointure, and 
from and after her deceaſe to the uſe of the heirs of 
the body of the wife, by the huſband to be begotten, 
and for want of ſuch iſſue, to the uſe of the huſband 
and his heirs for ever: ſhe died leaving only a fon, and 
the huſband took out adminiſtration to her, inſiſting 
the whole intereſt veſted in her. But Sir Joſeph 
Jehli beſd that on the wife's death, the leaſehold 
veſted in the heirs of her body as purchaſers. 
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the heir of the body in the Angular number, 
which would be ſuch adeſcription as to ſhew, 
that ſuch perſon as was ſtrictly heir ſhould 
take. ; 


And again, alimitation of a term to A. and 


6 to ber iſſue, it ſeems, veſts the whole in A. if the 


deviſe reſts there, though the addition of the 
ſubſequent words, and if A. die and leave no 


iſſue, Lord Hardwicke ſaid, related to any 


child living at A.'s death, and therefore ſhew- 
ed, that ſuch iſſue was to take after 4. 
death, and conſequently the word ſue there 
was to be conſidered as a word of purchaſe. 


But a deviſe of a term to A. for life, and 
afterwards to his ifſue, it ſeems, does not en- 
large the eſtate to A., but after his death the 
whole veſts in the iſſue (a). 

It 


(a) It is ſaid in the caſe of Davis v. Gibb, 3 P. 
Will. 26. that if a term were limited to A. aud 
after his death to his heirs, or to A. and after the 
death of 4. to the heirs of F. the whole would 
veſt in A. and go to his executors ; for ſuch would 


de the conſtruction if one deviſed a term to A. for 


" life, remainder to his heirs, the whole would veſt in 


J. in like manner as if an eſtate of inheritance 
| were 


Executory Deviſes. 

It ſeems formerly to have been held in ſome 
caſes, that an executory deviſe of a term to a 
perſon not in efſe was void; but that point is 
long fince ſettled to the contrary, and it 
is certain, that any executory deviſe, whe- 
ther to a perſon in eſſe or not, is good, if con- 
fined to take effect within the limits before 


expreſſed. 


I ſhall next proceed to ſome obſervations 
in reſpect to certain limitations of ſubſiſting 
leaſes for lives, which neither have the effect 
of regular limitations of eſtates of inheritance, 
nor yet operate as executory deviſes. Thus 
it is if a perſon ſeiſed of an eſtate pur autre 
vie, deviſes it to one (indefinitely or for life) and 
to the beirs of bis body, or to one and his beirs 


were limited to 4. remainder to his heirs, and the 
ſame conſtruction would be made on a limitation 
of ſuch eſtate to £ and after his death to his beirs, 
or to H. and after the death of 4. to the heirs of 
A. And ſeveral reaſons ſeem to favor this con- 
ſtruction, for what heirs are in reſpect of eſtates 
of inheritance, executors are in reſpec of chattels, 
| and by law where a term of years is given to any 

one, it ſhall, after the death of the grantee go to 
h heirs. And whatever 
a man takes as executor, he takes in right of his 


teſtator. 


1 Mod. g4. 
ollex. 32. 


( 385) 


Vid. Steh 
v. — 
&c. infra. 
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| and if he dies without heirs of bis body, or, in 


general to one in ſuch manner as would give 
him an eftate-tail in lands of inheritance, re- 


mainder over, the limitation, in theſe inſtan- 


ces, makes no eſtate-tail properly ſo called; 
for all eſtates-tail muſt be of inheritance ; 
nor are theſe limitations executory deviſes; 
but it appears, that the limitation to the heirs 
of the body may carry the eſtate to them, 


and a remainder over may take effect, if the 


4 


perſon intitled by virtue of the limitation in 
tail makes no diſpoſition of the eſtate, But 
the perſon iatitled under the limitation in 
tail, it ſeems, may if he thinks fit diſpoſe of 
the whole, and bar as well the remainder over, 
as his own iſſue. 


That a remainder over is not void, and that | 
the iſſue may be barred, appears in a caſe, 
where F. C. ſeiſed of an eſtate for three lives, 


deviſed the lands to his daughter M. for life, 


remainder to her iſſue male, and for want of 
fuch iſſue remainder to L., afterwards M. in 
conſideration of an intended marriage, convey- 
ed the lands to the uſe of herſelf and her in- 
tended huſband, and the heirs of their bodies, 


- remainder to the heirs of her intended huſband, 


M. died without iſſue, and upon a claim un- 
der the remainder man L. the queſtion was, 
whether 


Fg 
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whether the remainder of an eſtate pur autre 


vie to B. after a deviſe thereof to A. in tail 
was good; and if ſo, whether it might be 
barred by leaſe and releaſe. 


The court agreed, that the limitation of an 
eſtate pur autre vie to one and the heirs of his 
body, makes no eſtate tail; for all eſtates tail 
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are eſtates of inheritance, to which dower is 


ine gent, and muſt be within the ſtatute de 
der but in the limitation of an eſtate pur 
autre 0:0, there was no inheritance nor dower, 
nor was within the ſtatute, but was only a 
deſcendible freehold. And Lord Chancellor 
he, ir was a good remainder to B. on the 


deceaile o A. without iſſue, it being no more 


than a deſcriprion who ſhould take as ſpecial 
occupant during the life of cefui gue vie. 
And his Lordſhip ſaid, that though by leaſe 
and releaſe A. might bar the heirs of his body 
as in ſome meaſure claiming under him, yet 
he inclined to think chat A. could not bar 


(387) 


the remainder over to B. eſpecially by the 


conveyance by leaſe and releaſe; nay indeed 
it ſeemed to him as if no act of A. could bar 
the limitation to B. 


But however, that the remainder over, as 
well as the iſſue, may be barred in ſuch caſes, 
| X 4 appears 


Duke of 
Grafton v. 
Hanmer, 
3 P. W. 266. 
in the note. 


* 
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appears by another deciſion; where D. a feme 
covert being tenant for life, remainder to her 
firſt and other ſons by a former huſband in zail 
male, under a deviſe of lands held by leaſe for 
three lives, S. the ſon of D. by her former huſ- 
band, brought his bill to have the leaſe re- 
newed and ſettled on D. for life, remainder to 
bimſelf and bis heirs; the court conceived it 
could not be done, till a fine ſur conceſſerunt 
was levied by S. and D. and her huſband, (for 
D. we find was under coverture) but that be- 
ing done, and an aſſignment of the leaſe (by 
leaſe and releaſe) to new truſtees being made, 
the court ordered, that the new leaſe ſhould 
be to the new truſtees upon the truſts ſo de- 
fired, The reporter adds, that it ſeems rea- 


ſonable, that the firſt tenant in tail (impro- 


perly ſo called) ſhould be allowed to bar the 
limitations over; for though the original leaſe 
be only for three lives, yet it being the intereſt _ 
of both landlord and tenant that the leaſes 
ſhould be renewed, and it being the doctrine 
of the court of Chancery, that all ſuch new 
leaſes are ſubject to the old truſts, the eſtate 
might by this means continue for ever, wich- 
out any poſſibility of being barred. 


And indeed in a former caſe, where A. hav- 


ing ſettled an eſtate, which he held for three 


lives, 
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lives, to the uſe of himſelf in tail, remainder 
to D., ſurrendered the old leaſe, and took a 
new one to himſelf; D. brought a bill to have 
the benefit of the remainder preſervedto him; 
the court held the remainder void, and diſ- 
miſſed the bill, ſaying, that if it were good, 
it might be barred by deed or ſurrender, or 
other conveyance, without a common reco- 


very. 


E 


And ſo where N. holding lands to him and Norton v. 


his heirs for three lives; upon his ſecond mar- 
riage, ſettled the ſame to the uſe of himſelf 
for life, remainder as to part to the uſe of 


his firſt and every other ſon in tail-male, re- 


mainder to his own right heirs; and as to 
other part to the uſe of ſuch child or children 
of the marriage, and for ſuch eſtates as he 
ſhould by deed or will appoint, and for want 
of ſuch appointment to the firſt and every 
other ſon in tail-male, remainder to his own 
right heirs. There were ſeveral children of 
the marriage; and afterwards, upon the mar- 
riage of R. the eldeſt ſon, N. by deed, which 
was alſo executed by R. ſettles the lands in 
truſt for himſelf for life, remainder to R. for 
life, and if he ſhould die without iflue male 
of his body, remainder over, 


Frecker, 


1 Ack. 524, 


( 339) 


Upon - 


| 
| 
7 
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Waſteneys v. 
Chapple, 
1 Bro. Parl. 


Ca. 457 


Bapra p. 387. 
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Upon a claim after the deceaſe of R. with. . 
out iſſue, by a ſon of a younger ſon of N.'s 
ſecond marriage, Lord Harawicke was of opi- 


nion, that by virtue of the remainder limited 


to the firſt and other ſons in the firſt ſettle- 
ment, the plaintiff would be intidled, if no- 
thing had been done ſubſequent to bar his 
right. He ſaid that in the caſe of Wafteneys 


and Cbapple in the Houſe of Lords in 1712, 


it was determined, that in reſpect to eſtates - 
thus granted. in fee determinable on lives, a 
perſon may take by way of remainder as a 
ſpecial occupant ; but that as ſuch an eſtate 
tail is not within the ſtatute de dontis, nor bar- 
rable properly by a recovery as an eſtate tail, 
any limitations depending thereon are intirely in 
the power of the firſt taker in tail, and may be 
deſtroyed by any conveyance or even articles in 
equity, and that it was ſo determined in the 
caſe of the Duke of Grafton v. Lord Euſton, 
in 1722, in which his Lordſhip was counſel 
himſelf. That the latter ſettlement in the 
principal caſe, amounted to a good diſpoſition 
by R. of all the intereſt claimable by him, 
or any other in remainder after him; clearly fo 
with regard to the firſt part of the lands, te- 


nant for life and remainder-man in tail of an 


intereſt veſted having joined in the convey- 
ance, and limited the eſtate to other uſes; and 
| as 


3 JA | 


Ca 
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25to the other part of the lands, though no (390) 


remainder was veſted in R. yet the father and 
ſon both joining amounted to a good Rouen 
ſition of it. (@) 

So 
(4) And in the caſe of Forfler v. Forſter, 2 Ath. 
259. C. F. the father of J. F. and F. F. upon the 
marriage of bis eldeſt ſon 7. F. ſettled a freehold 
church leaſe held for three lives, in 'truſt to permit 
J. F. to enjoy it for his life, and then his wife to en- 
joy it for her life, and ſubject to a charge for youn- 
ger children's portions, in truſt for the heirs male of 
the body of J. F. and in default of ſuch iſſue, in truſt 
for the heirs males of the body of the (aid C. F. the 
father, and in default of ſuch iſſue to the right heirs 
of C. F. And the wife of J. F. and the only fon of 
J. F. by his wife being dead, and there being daugh- 
ters of the marriage, J. F. made a ſettlement of 
the church leaſe and levied a fine ſur conceſſit and 
died without iſſue male. Upon the death of J. F. 
without iſſue- male, F. F. claimed title to the leaſe- 


— 


hold premiſſes, inſiſting that by this ſettlement, his 


eldeſt brother was only tenant for life, and that 
the limitations to the heirs males of his body were 
words of purchaſe, and created a Contingent Re- 
mainder to his heirs males, and that the limitation 
to the heirs males of the body of his father C. F. 
was a Contingent Remainder to take effect in the 
perſon who ſhould be the heir male of the body of 
the father at the time of the death of J. F. and 


that F. F. could not be the heir male of the body 


of his deceaſed father, within the meaning and ope- 
ration 


35. 


F 


3:6 


2 Atk. 376. 
in Saltern v. 


Saltern. 
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So in another caſe, Lord Hardwicke ſaid, 
that in the caſe of a deviſe of a leaſe for lives 


ration of the deed, becauſe a life eftate was ex. 
preſsly limited to him; and in the caſe of a de. 
ſcendible freehold it veſts in the heir, not as heir, 
but as ſpecial occupant ; and that F. F. could never 
take as occupant under the deſcription of heir male, 
becauſe the occupancy could not ariſe till after his 
own death; and therefore, that the heir male, who 
was to take the Contingent Remainder muſt be F. 


F. viz, the heir male of C. F. at the death of J. F. 


the tenant for life, and that if 7. F. was but tenant for 


life, his ſettlement and jine fur concefſit, could not 
bar the Contingent Remainder which ought to 


take place in F. F. 


But on the other ſide it was infiſted that the li - 
mitation to the heirs of the body of the father, was 


not a Contingent Remainder, but operated as words 


of limitation, and muſt mean the heirs male at the 
death of C. F., that F. F. was the heir male, and 
that his wife and ſon being dead, his life eſtate, and 
the limitation to him as heir male, were united, and 
inthe caſe of an inheritance he would be tenant in tail 
in poſſeſſion, and in caſe of a deſcendible freehold, 
he had nnn 
of it as he pleaſed. 


And Lord Hardwicke was of this opinion, and 
faid that as tenant for life, and the perſon in re- 
mainder in nature of a tenant in- tail, of a freehold 

leaſe, 


to 


a B44. was * 8 es 3 
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to a man, and if he dies without iſſue, re- 
mainder over, the firſt taker has a power 
over it during his own life ; but if he makes 
no uſe of that power, upon his death it veſts 
in the remainder-man, who takes as ſpecial 
occupant. | 


So that now it appears to be ſettled beyond 
diſpute, that where leaſes pur autre vie are li- 
mited to one in tail, he may, by leaſe and releaſe 
or any other conveyance proper for paſſing 
eſtates of freehold, bar his own iſſue and all re- 


leaſe, could certainly join and bar the ſettlement ; 
ſo the ſame perſon who had both theſe intereſts in 
himſelf might alſo bar the intail of the freehold leaſe. 
And though it ſeemed abſurd that the perſon who 
had the expreſs eſtate for life, ſhould alſo be the oc- 
cupantz; which occupancy in ſtrictneſs, did not 
ariſe till the death of the tenant for life, yet in reality 
the limitation, which in the caſe of an eſtate of inhe- 
ritance, would create an eſtate - tail, did, inthe caſe of 
a freehold, give the party the whole intereſt, ſo as 
toempower him to diſpoſe of it; and his Lordſhip 
put the caſe, ſuppoſe a ſecond ſon tenant for life of 
ſuch a freehold leaſe, remainder to the heirs of the 
body of the father, the tenant for life, and the el- 
deſt brother, the heir of the father, might certainly 
dar the intail z and therefore where the ſame right 
in in one and the fame perſon, he may certainly 
do it, N15 

mainders 
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mainders over, and make a complete diſpoſi. 
tion of the whole eſtate. (a) 


a. ** 


— — — — 


(a) And in Blake v. Plake, before the Court of 
Exchequer in 1786, it was held that the mere re- 
newal of the leaſe by the firſt taker in tail, of the 
truſt eſtate, even without the concurrence of the truſtees 
. barred the limitations over and enabled him to diſ- 
poſe of the eſtate by his will. Vid. 3 Coxe's P. Will, 
fel. 10. n. 1. 


So in the caſe of Grey v. AMſanact, tated 6 Durnf. 
and Ea, Term Rep. 292. Lord Northington conſi- 
dered that the perſon who would be tenant in tail 
of ſuch an eſtate, if it were an inheritance, is in- 
titled to the actual ownerſhip, 


In this caſe a biſhop's leaſe for three lives was de · 
viſed to truſtees in truſt for B. for liſe, remainder 
to F. his wife for life, remainder to their firſt and o- 
ther ſons in tail male, with limitations over. B. died, 
and Sir F. M. who was the firſt ſon, did, in thelife-time 
of F. his mother, who was then in poſſeſſion, by fine 
fur conceſſ.t, and deed of uſes, limit the eſlate to him- 
ſelf and his heirs; after which, upon his mother's 
death, he entered, and afterwards ſurrendered the 
then ſubſiſting leaſe, and took a new one for freſh 
lives. Subſequent to this he made his will, and 
deviſed this eſtate to his wiſe, who contracted for 
' the ſale of it: but the purchaſer having ſome doubt 


whether the limitaticns over were well barred, a 
bill 
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But an eſtate pur autre vie may be limited 
to one for life, ſo as to con fine his intereſt and 


power 


bill was brought, for performance of the contract, 
and the prefent Sir F. A. an infant, and the re- 
mainder-man, and other proper parties, were 
brought before the court. Et per Lord Northington 
Chancellor, This is a deſcendible freehold, not 
intailable within the ſtatute de donis, and therefore 
no common recovery could be ſuffered of it, but 
the perſon who would have been tenant in tail, had 
it been an inheritance, is intitled to the abſolute 
ownerſhip, as at common law, the conditional fee 
became abſolute by the parties having iſſue. He 
therefore decreed performance of the contract, and 
the widow who was the deviſee of Sir F. M. to 
convey. 


Lord Kenyon, by whom the above caſe was ſtated 
from a note, obſerved in reading it, that the fine fur 
conceſſit in this caſe bad no other effect than any 
other act inter vives, and that he ſuppoſed it had 
been levied in this caſe in conformity to what was 
done in the caſe of the Duke of Grafton ver. Hun- 
mer, ſtated in the context fupra 387. though the 


N ſame reaſon did not apply. 

e | 

\ In that caſe the fine was neceſſary on account of 
d the owner being a feme covert. 


And Lord Kenyon further obſerved, that Lord 

: Nor thington ſeemed to be of opinion Sir F. M. might 
1 bavedefeated the remainders by his willalone. Tothis 
latter part of the note his Lordſbip obſerved, he 
(Lord 


t 
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power of diſpoſition to his own life-eſtate 
only; as where an eſtate pur autre vie is li- 
mited 


1 ——— 


(Lord Kenyon) had added a guere but at that time 
he was young in the proſeſſion, and he had generally 
underſtood that the remainders in ſuch an eſtate 
could only be defeated by ſome act inter vives; but 
on further conſideration, he was not ſure that the 
firſt taker might not deſtroy them by his will. He 
defired however to have it underſtood that he was 
not deciding any thing on this point, by which he 
was bound in future, when it might become neceſ- 
ſary to conſider it; but at preſent he was rather 


inclined to think that the firſt taker might bar the 


remainders over by his will alone. 


If the principle laid down by Lord Northington 
be true, viz. © that the perſon who would be tenant 
in tail of ſuch eſtate, were it an inheritance, is in- 
titled to the abſolute ownerſhip” it ſeems to follow 


_ as a neceſſary conſequence, that it would paſs by 


his will, diſcharged from any ſubſequent limitations ; 
but none of the caſes ſeem to warrant that con- 
cluſion, for they all turn upon the ground of ſome 
act done in the life of the teſtator, while he was in 
poſſeſſion. And if this principle cannot be ſup- 
ported, then it ſeems to me queſtionable, whether 
the determination as to the effect of a will in ſe- 
vering a jointenancy, does not turn upon principles 
which by analogy bear upon this queſtion, and 
furniſh a ſtrong argument againſt the conclu- 
ſion, that a will will deſtroy the remainders in ſuck 

caſe: 
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mited to A. for life, remainder to B. for life, 
there the firſt taker cannot bar the remainder. 
| This 


— 
———-— 


caſe: for the reaſon given, Littleton, Sec. 287. 
why a deviſe by a jointenant is void, is thus expreſſed 
by him“ and the cauſe is, for that no deviſe can 
take effect till after the death of the deviſor, and 
by his death all the land preſently cometh by the law 
to his companion which ſurviveth, by the ſurvivor, 
the which he doth not claim, nor hath any thing in 
the land by the deviſor, but in his own right, by the 


ſurvivor accordipg to the courſe of law.” Nowif 


the title of the ſurvivor in ſuch caſe is good againſt 
the deviſee, becauſe no deviſe can take effect till 
after the death of the deviſor, and by his death all 
the land preſently cometh by the law to his compa» 
nion, or as Jord Cote comments on this paſſage, 
Co. Litt. 185, b. © the reaſon of which priority is 


that the ſurvivor claimeth by the firit feoffor (i. e. 


the perſon creating the jointenancy) and therefore 
his title at law is paramount the title of the de- 
viſee,” Either of thoſe re:zſons ſeem to me as 
applicable to the caſe of perſons claiming in re- 
mainder after an eftate in nature of an eftate-tail 
in land held pur autre vie, as to the caſe of a perſon 
claiming by ſurvivorſhip; for it 1+ nut conſidered 
either by Littleton, or bis commentator, as an «bſtraR 
incident of this ſpecies of eſtate, but founded upon 
the effect and operation of the deed creating the 
jointenancy, and of the will as referable to the in- 
tereſt of the different claimants, at the inſtant of the 


Ceath of the jointenant fi i ſt dying. | 
Vor. II. , + And 
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This was clearly held by the court in the 
above cited caſe of Low v. Burron, for ſuch 
, —_ 


—— 


And in caſe in my poſſeſſion, in which the fol- 
lowing circumfſtagces occurred, viz. the firſt tenant 
in tail of ſuch an eſtate which he took, ſubjeCt to a 
mortgage, joined with the mortgagee afterwards in 
an aſſignment by leaſe and releaſe to another perſon, 
who paid off the firſt mortgage, and the aſſignment 
was expreſſed to be made /ubjed to the old equity of re- 
demption then ſubſiſting under the firſt mortgage, 
and a doubt aroſe whether this was ſuch a diſpoſi- 
tion as would bar the intail. And Mr. Frarne ad- 
mittee that a queſtion might have been made, whe- 
ther the tenant intail's concurrence in ſuch an aſſign- 
ment barely to pay off the mortgage money, would 
have amounted to ſuch a diſpoſition as would bar the 
intail ; but he was clearly of opinion, that if the con- 
fideration for ſecuring of which the aſſignment was 
made did not conſiſt wholly of principal money 
then due upon the old mortgage made by the teſta- 
tor, but included ſome arrears of intereſt due upon 
the principal money owing upon the o mortgage 
when the account was ſtated, that the turning of 
this intereſt into principal, and thereby increaſing 
the ſum charged upon the lands, by making ſuch 
lands a ſecurity for a greater ſum after the aſſigument, 
than they ſtood ſubje& to before under the old 
mortgage, was in fact the creation of a new equity 
of redemption, and conſequently amounted to a dil- 


; poſition 
I 


— WP 
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a limitation in remainder after a life- eſtate 
only, has no tendency to a perpetuity. 


Ad in a caſe, where A. having a freehold 
leaſe for three lives to her, her executors ad- 
miniſtrators and aſſigns, aſſigned it and all her 
right title and intereſt in and to the ſame, to a 
truſtee to the uſe of her ſon S. for and during 
the term of his natural life, and from and af- 
ter his deceaſe to the uſe of his iſſue lawfully 
begotten, and for want of ſuch iſſue to the uſe 


of A. her executors and adminiſtrators during 


the reſidue of the term. Lord Hardwicke held, 
that S. took an intereſt for his life, and the 
whole reſidue of the leaſe veſted abſolutely in 
the iſſue, for he conſtrued the words for want 


of ſuch iſſue male to mean not leaving iſſue ; and 


that the effect of the limitation was to the ſon 
for /zfe, and if he had any children, that they 
ſhould have it abſolutely, and if he ſhould 
have no child, then to A. her executors and 


adminiſtrators. 


323 


Williams v. 
Jekyl, 
2 Vez. 681. 


( 391 


And vide 
Warman v. 
Seaman, 
ſupra,p. 384, 
and Pollex. 
122, and 


Knight v. Ellis, ſupra 176. 


— — 


>. 
poſition of, or act of abſolute ownerſhip, exerciſed 


over the whole eſtate, which was the ſubject of the 
deviſe, and therefore effected a bar. Fearne's VISS 


Opin. vol. E. 378. 
12 And 


— — — 


— - 


| 
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Vide 3 P. W. 
265. 
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And it is the ſame thing if the firſt limita- 
tion be for 20 lives all ſpending at the ſame 
time, ſince it amounts ro no more than the 
hfe of the ſurvivor of them. 


lere indeed it may not be improper to re- 
mark, once for all, that any limitation in fu- 
ture, or by way of remainder of lands of 
inheritance, which in its nature tends to a per- 
petuity, even although there be a preceding 
veſted freehold, ſo as to take it out of the de- 
ſcription of an executory deviſe, is by our 
courts conſidered as void in its creation; as 
in the caſe of a limitation of lands in ſucceſſion, 
firſt to a perſon in eſſe, and after his deceaſe 
to his unborn children, and afterwards the 


children of tuch unborn children, this laſt re- 


mainder is abſolutely void; and there is no 
carrying the eſtate to them but by compriſ- 
ing them in the extent of the eſtate limited 
to their parents, namely, to the unborn chil- 
dren of the perſon in eſſe; that is, by giving 
ſuch unborn children of the perſon ix eſſe, an 
eſtate of inheritance, which is an eſtate 
tail. 


And it is upon this principle, that the con- 


ſtant practice of limiting an eſtate- tail to the 
firſt and other ſons in mat riage- ſettlements is 


founded, 
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founded ; for though a child unborn might 
take an eſtate for life (a) as well as an eſtate- 
tail, 


(a) See Lovelace's caſe, Saville's Rep. 75. 2 Leon. 
35. pl. 45. 8 Vin. Abr. 239. pl. 3. Which aroſe 
upon an action of waſte againſt T. L. who held 
lands under a deviſe by J. L. to H. L. his ſon, to 
have and to hold to the ſaid H. L. and to the elagſt 
iſſue male of his body iſſuing, and for want of ſuch 
heir male of his body, remainder to T. L. fon of the 
ſaid J. L. et hared" maſcul de corpore ſuo legit” exe- 
wnt', Then J. L. died H. L. then having no iſſue 
male, and after the death of J. L. the ſaid H. L. 
entered and afterwards had ifſue 7. L. thedefendant, 
his eldeſt ſon, and then H. L. died, and J. L. entered 
by force of the will; and the queſtion was, if H. I. 
alone took by the deviſe, or his eldeſt iſſue in re- 
mainder, and what eſtate. And it was agreed by 
all the juſtices that no eſtate tail was created by 
the words ** eldeſt iſſue of his, H. Z's body” nor 
any way implied from the limitation, in remainder 
over, for default of iſſue. And the plaintiff had 
judgment to recover, which judgment could only 
be given upon the ground that the eldeſt fon took 
an eſtate for lite; for if he had not taken ſuch 
eſtate, the ation of waſte could not have been 
maintained againſt him, as he would then have had 
no intereſt in the land except by abatement, 


The caſe of Denn on dem. Briddon v. Page, Mich. 


24 G. 3. furniſhes another inſtance of this ſort. In 
13 that 
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tail, yet ſuch eftate would not extend to 
the iſſue of ſuch child, and no eſtate limited 
to 


*— 


that caſe (after a deviſe to S. Naſh ſon of T. and A. 


Neb for life, remainder to truſtees to preſerve Con- 
tingent Remainders, remainder to the firſt and other 
ſons of S. Nuß, and the heirs male of his and their 
bodies reſpectively) the teſtator proceeded © and for 
default of ſuch iſſue, to the uſe of all and every the 
daughter and daughters of the ſaid T. Naþb, on the 
body of the ſaid MH. his wife begotten, and to be 
begotten, and for default of ſuch iſſue, to the. uſe 
of the right heirs of the ſaid T. M. for ever; and it 
was held that the daughters had an eſtate for life only, - 
Vid. 3 Durnf. and Ea Term Rep. 87, nate (a). 


So in the caſe of Hay and the Earl of Coventry, 

3 Durnferd and Eafi Term Rep. 83. Sir R. V. being 
ſeiſed in fee, of the premiſſes in queſtion, deviſed 
them to J. V. and R. V. and their heirs upon 
certain truſts therein mentioned, and ſubject thereto 
upon truft to ſtand ſeiſed thereof to the uſe of his 
graadſon R. Lord C. for life, remainder to truſtees 
to preſerve Contingent Remainders, remainder to 
the firſt and other ſons of the ſaid Lord C. in tail 
mail, remainder to Lady F. C. for life, remainder to 
truſtees to preſerve ContingentRemainders, remain- 
der to the firſt and other ſons of the ſaid Lady F. 
C. in tail male, and in default of ſuch iflue © to 
$ the uſe of all and every the daughter and daughters 
T1 of 
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to ſuch iſſue, as purchaſers, would be 
good (a). 


There- 


- 


——_— 
K 


6 — 


« of the body of the ſaid Lady F. C., lawfully iſſu- 
ing, as tenants in common and not as jointenants z 
« and in default of ſuch iſſue, to the uſe and behoof of 
« his own right heirs for ever.“ All the preceding 
limitations being expired and Lady F. C. having 
left only one daughter Lady C. H. who died with- 


out iſſue male, leaving an infant her only daugh- 


ter and iſſue; the queſtion was what eſtate Lady 
C. H. took in the eſtates in queſtion. And it was 
held that Lady C. H. took an eſtate for life only in 
the eſtates in queſtion. | 


(a) But although an eſtate limited to the iſſue of 


ſuch unborn child, as purchaſers, would be bad for 
reaſons that will be herein after explained, any 
veſted remainders after an eſtate for life limited to 
an unborn child would be good; Mr. Butler in- 
deed in his notes upon Coke on Littleton, page 277. 
in ſpeaking on the ſubject of powers, illuſtrates the 
doctrine ne is there laying down, by a propoſition 
which ſeems to contradict what is here aſſetted, 
for that Gentleman, to diſtinguiſh between a limi- 
tation, taking effect by the exerciſe of a power con- 
tained in a deed, and the ſame limitation inſerted 
in the body of the deed itſelf creating the power, 
obſerves, as one known and peculiar circumftance 
attending powers of the nature of thoſe of which he 
is there ſpeaking, ** that by the execution of ſuch a 

Y4 % power 
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Humberſton Therefore where a teſtator deviſed lands to 
a corporation in truſt to convey the ſaid lands 
1 P. W. 332. 5 | to 


Burrow 1632. — — b —ͤ— 


© power viz. a power of appointment, @ life eflate 
© may be limited to a perſon not in eſſe, at the time 
« when the deed giving the power was executed, 
te with remainders over. Now if we conſider theſe 
66 limitations as inſerted in the original deed, the 
& remainders over would be woid; for though a 
ce perſon may limit an eſtate for life, to a perſon not 
in eſe, he cannot limit @ remainder upen it. But 
* theſe limitations under powers of appointment, 
© are in every day's practice; and eſtates for life 
with remainders over, are limited under them to 
« perſons not in eſſe at the time of the execution 
of the original deed, in the ſame manner, and to 
te the ſame extent, as if inſtead of being deviſed out 
1 of the ſeiſin of the feoffees of the original deed, 
« and in that poĩnt of view as making a part of that 
« geed, the uſes and eſtate ſo limited were created 
« byan original] ſubſtantive, independant and integral 
« conveyance.” This Gentleman in his additional 
notes to Co. Litt. 271. b. has corrected the propoſi- 
tion above ſtated, as to any diſtinction between the 
exerciſe of the powers in a deed, and limitations in 
the ſame deed, in reſpect of the perſons capable of 
taking by way of remainder, under the execution 
of ſuch powers, or under ſuch limitations, but he has 
left his propoſition as to the capacity of limiting a 
| remainder by an original deed, to take effect after 
an eſtate for life te @ perſon net in eſe unex- 
'S$ plained, 
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to M. for life, and after his deceaſe to M. “3 


firſt ſon for life, and ſo to the firſt ſon of that 
| firſt 


— — 


plained, and he ſeems now even to doubt whether 
ſuch power enables the donee thereof, to appoint a 
life eſtate to a perſon not in eſſe (viz. an unborn 
child) for he ſays, ſpeaking of a particular or un- 
qualified power, ** where the objects are qualified, 
as a power of appointing to the children of the 
party himſelf, though perhaps it may enable him to 
appoint life eſtates, to children nnborn at the date 
of the deed creating the power, yet if it enables him 
to appoint life eſtates to thoſe children, it certainly 
does not authoriſe him to extend the appointment to 
the children of theſe children ſo as to make them take 
by purchaſe, nor to appoint any other eſtate which 
might not have been created by the very deed, creat- . 
ing the power.” This hypothetical mode of ſpeaking, 
as to ſuch power enabling the donee of it to appoint 
a life eſtate to a perſon not in e, by a Gentleman 
of high profeſſional reputation, and his leaving the 
other propoſition, as to the incapacity of a perſon to 
limit a remainder, to take effect after an eſtate for 
life to a perſon not in e, by the limitation of a uſe 
in the ofiginal deed, without the aid of a power there- 
in, unexplained, leaves theſe as matters of doubtful 
conſtruction, which ſeem to me clear beyond the 
poſſibility of diſpute; for the only criterion by which 
the validity of limitations of this kind, whether effect- 
ed by a direct limitation of an uſe, or through the 
medium of a power, are to be meaſured, in reſpect 
of their being, or not being too remote, ſeems to be 
You. II. ad 2). their 
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firſt ſon for life, Fc. and if no iſſue-male of 
the firſt ſon, then to the ſecond ſon of M. for 
life, 


their tendency or non - tendeney to a perpetuity ; 
every limitation of property is admiſſible by the 
law of England, however capricious, if it be free 
from the imputation of tending to a perpetuity ; a 


- Imitation to a perſon not in ee for life, with veſted 


remainders over, is certainly free from this imputa- 
tion, for the remainder-man may alien his intereſt 
unmediately, and ſhould A perſon come in e an- 
ſwering the deſcriptian preſcribed by the power, that 
perſon, as ſoon as he attains the age of twenty-one, 
together with the remainder-man, may make an 
abſolute diſpoſition of the whole eftate, conſequently 
ſuch limitation does not tie up any portion of the 
property ſubjected to it, for more than twenty-one 
years after a life in being, which is clearly within 
the bounds the law preſcribes in ſuch caſes. 


Thus in the caſe of Rutledge and Dorrell, Voz. 
jun. Rep. vol. 2. 357. which aroſe upon a ſettlement 
of ſtock and money upon 4. for life, after his deceaſe, 
for his wife B. for life, and after the deceaſe of the 
ſurvivor, if there ſhould be any iflue of the mar- 
riage, to pay divide and diſtribute, aſſign and transfer 
the truit premiſes, or the ſecurities in which the 
ſame ſhould be inveſted, unto and among all and 
every the children, and grandchildren or iſſue of 
the ſaid intended marriage, if there ſhould be more 
than one, in fuch ſhares and proportions, and un- 
der 
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life, and ſo to his firſt ſon, Sc. with remain- 


ders over to about fifty others for their lives 


ſucceſſively, 


— —_——_ 


— — — 


der ſuch reſtrictions, limitations and conditions, and 
at ſuch time and times, and in ſuch manner and 
form as A. and his wife, by any deed or deeds 

writing or writings, to be by them duly executed as 
the ſettlement expreſſed, ſhould from time to time, 
or at any time or times during their joint lives, di- 


rect or appoint, and for want of ſuch appointment 


unto and among all and every the children and 
grandchildren, or iſſue of the intended marriage, if 
more than one, in ſuch ſhares and proportions, &c. 
as the ſurvivor ſhould from time to time, Cc. by 
any deed or deeds, writing or writings executed as 
aforeſaid, or by his or her laſt will and teſtament 
give, declare, direct or appoint, and for want of 
ſuch appointment, &c, A. died and B. by her will, 
made in purſuance of the power, appointed that part 
of the truſt premiſes ſhould, upon her deceaſe, be 
transferred to her executors upon truſt for E. her 
daughter, for her ſeparate ule for life, and after her 
deceaſe, then over. Et per the Maſter of the Rolls, 
A queition might ariſe, how far an unborn child is 
to be made tenant for life ; but it is eſtabliſhed on 
good principles in precedent, certainly, that this 
may be. The doubt was, whether it was not 
tying up the eſtate beyond lives in being, and twenty- 
one years afterwards : but that is not ſo, where the 
abſolute intereſt is diſpoſed of, and veſted, though 
part is given for life ; for that perſon with the per- 

ſon 
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ſucceſſively, and their reſpective ſons when 
born, for their lives reſpectively, and ſo on 
without giving an eſtate- tail to any of them, 
or making any diſpoſition of the fee. Lord 
C. Cowper held this to be a perpetuity; but 
that the conveyance ſhould be as near the 
intent as the rules of law would admit, viz. 
by making all the perſons in being but te- 


9 
— 


ſon having the abſolute intereſt may diſpoſe of the 
eſtate, It is not unalienable *. 


The above is a caſe in point, as to the capacity of 
the owner of an eſtate to limit a remainder after a 
life eſtate, to a perſon not in , through the medi- 
um of a power; and the caſes ſtated ſupra 392 note(a) 
and the reaſons and principles ſtated by his Honor in 
deciding upon the caſe of Reuiledge and Dorrell,ſo ob- 
viouſly apply, with equal force, to an expreſs limita- 
tion, through the medium of a uſe, inſtead of through 
that of a power, that it ſeems to me unneceſlary to 
occupy the time of the reader in ſuggeſting any other 
reaſons in ſupport of ſo fully admitted a propoſition as 
that no eſtate can be limited through the medium of 
a power, which would not have been valid or inſerted 
in the original deed, which neceflarily involves the 
converſe propoſition, that every eſtate which will be 
valid, if limited through the medium of a power, 
will be equally valid, if limited through the medium 


of a uſe in the deed creating the power. 


— —  ——  — ———— — — 


* Et vide Adams v. Atams, Cowper 651. 
, nants 
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nants for life, and limiting eſtates tail to the 


ſons unborn (a). 8 
I 


(a) And this principle of ꝙ pres was applied to a 
uſe executed in the caſe of Nichol and Nichol, 2 Black. 
Rep. 1152. which aroſe upon a caſe out of Chan- 
cery for the opinion of the Court of Common Pleas, 
where A. deviſed all his real eſtates to truſtees to 
the uſe of the ſecond ſon of B. begotten or to be 
begotten, during the life of ſuch ſecond ſon ; and 
after the death of ſuch ſecond ſon, or in caſe he 
ſhould inherit his paternal eſtate by the death of his 
elder brother, then to his ſecond fon lawfully to be 
begotten, and his heirs male; and for default of ſuch 
iflue, to the third, fourth, and other ſon and ſons of 
the ſaid B. ſeverally and ſucceſſively, according to 
the priority of birth, and the heirs- male of the body 
of ſuch third, fourth and other ſons, reſpectively: 
and in default of ſuch iſſue, to the ſame truſtees and 


their heirs, to the uſe of the eldeſt ſon of C. during 


his life, and the heirs male of his body, remainder 
to the ſecond ſon of C. and the heirs male of ſuch 
ſecond ſon lawfully iſſuing, remainder to the uſe of 
the third, fourth and other ſon and ſons of the ſaid 
C. ſeverally and ſucceſſively, Wc. and to the heirs 
male of their reſpeQive bodies, and for default cf 
ſuch iſſue, he deviſed all his freehold eſtates before- 
mentioned to D. and his heirs for ever. He alſe 
gave and bequeathed all his cuſtomary land to the 
ſaid D. and for default of ſuch iſſue, to the heirs male 
of the ſaid D. and for default of ſuch iſſue to the 
cultomary heirs of the teſtator: the Court certified 

unanimouſly 
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With regard to executory deviſes we are to 
remember, that wherever one limitation of a 
deviſe 


* — 


unanimouſly that the eſtate veſted in the ſecond 
ſon of B. (when any ſuch ſhould be) by way of 
executory deviſe, and would in the mean time de. 
ſcend to the heir at law of the teſtator, and alſo thar 
in order to effeCtuate the general intent of the de- 
viſor, ſuch ſecond ſon would take an eſtate to hin 
and the heirs male of his body, determinable on the 
acceſſion of the paternal eſtate 


Lord Kenyon when Maſter of the Rolls, applied 
this principle of conſtruction cy pres, adopted in 
the above caſes, to an appointment under a power, 
in the caſe of Pitt v. Jackſon, 2 Bo. Rep. Chan. 51. 


In that caſe, money was, previous to a marriage, 
covenanted to be laid out in the purchaſe of lands, 
to be ſettled to the uſe of A. for life, without im- 
peachment of waſte, remainder to B. for life, in 
bar of dower, remainder to the uſe of the children 
of the marriage, ſubjef to ſuch powers, limitations and 
proviſions, as A. by deed or will ſhould appoint, and 
for want of fuch appointment, then as B. ſhould 
appoint, and in default of ſuch appointment, to the 
uſe of their children, and in default of iſſue to A. 
in fee, A. had ſeveral children by B. but two 
daughters ſurvived them. A. by his will, in exe- 


cution of the power in the ſettlement, ditected part 
| of 
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deviſe is taken to be executory, all ſubſequent 
limitations muſt likewiſe be ſo taken. This 
is 


—— —_ 


of a ſum of money to be laid out in the purchaſe 
of eſtates, to be conveyed in truſt for his daughter 
M. during her life, for her (ſeparate uſe, remainder 
to truſtees to preſerve contingent remainders, re- 
mainder to all and every the child and children of his 
daughter as tenants in common, with remainders 
over. And one queſtion on this part of the caſe 
was, whether the gift to MH. for life, with remain- 
der to her children, was a good execution of the 
power. And it was acknowledged that it was not 
a good execution as to the children, but was fo far 
void; and then the queſtion was, whether if the 
appointment was bad on account of the exceſs, the 
whole ſhould be conſidered as unappointed. His 
Honor ſtopped the argument of this point, by aſking, 
whether it ſhould not go by cy pres, and cited the 
caſe of Chapman v. Brown, itated infra in this note 


as an authority. | 


And a ſimilar deciſion was made in the caſe of 
Robinſon and Hardeaſile, 2 Durnf. & Eali”s Term 
Rep. 241. which was a caſe ſent by the Lord Chan- 
celior for the opinion of the court of King's Bench. 
The facts were as follow. 


By ſettlement on the marriage of A. with B. C. the 
grandfather of A. and 4. conveyed eſtates to truſtees 


to hold, after the marriage, and after a limitation to 
A. for 
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islaid down as a rule by Serjeant Pemberton in 
the caſe I have cited in the margin; for (ſays 
he) 


—— — 


— 


— 


A. for life, and other limitations, not affecting the 
preſent queſtion, to the uſe of truſtees and their 
heirs in truſt, for ſuch child or children of the body 
of A. on the body of the ſaid B. to be begotten, for 
ſuch eſtates, and in ſuch proportions as the ſaid 4, 
ſhould, during his life, by any deed in writing, or by 
his laſt will under his hand and ſeal, to be executed, 
Sc. direct, limit or appoint, and in default of ſuch 
appointment, then to the firſt and other ſons of 4. 
and B. in tail, Sc. There were iſſue of the mar. 
riage one ſon, J. D. and four daughters. B. died 
in the life-time of her huſband. Then A. deviſed 
the ſetiled eſtate to the uſe of his ſon J. D. 


for life, without impeachment of waſte, remain- 


der to truſtees to ſupport contingent remainders, 
remainder to the 5% and other ſons of the ſaid 
J. D. in tail general, with divers remainders over. 
And the queſtion was, whether this appointment 
to F. D. was void? And Mr. Juſtice Buller on the 
ſecond argument, after ſtating the power and the 
execution, ſaid, be took it to be a clear rule of law 
on the execution of a power, “that the execution 
muſt have a reference to the priver itſelf; and that a 
perſon claiming under the execution, takes under the 
deed by which the prwer is created; and therefore that 
the uſes limited by the peer mut be ſuch, as would 
bub been good, if limited by the original deed.” 
It that rule were law” it put an end to the 

| calc ; 
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he) the ſeveral limitations of a deviſe of one 
and the ſame thing, ſhall never be made to 
operate 


— n — * — — — 8 * — — — 


— 


caſe (meaning it put an end to the caſe as 
to the claim of the iſſue of unborn children as 
purchaſers.) But that eminent Juage, proceeding 
to ſhew that the claim of the plaintiff in that 
caſe could not be ſupported, obſerved as one 


ground, “ that J. D. took an ęſſate tail under the 


will, in order to give ect to the general intent of the 
teflator.” He ſaid © that the queſtion whether or 
not the ſon took an eſtate tail under the will, de- 
pended very much on the caſes of Chapman and 
Brown” (herein after ſtated) and Pitt v. Jackſon. 


(Supra). 


He obſerved that the grounds on which the Maſter 
of the Rolls ſeemedevidently to have gone in the latter 
caſe, were deciſive, although the expreſſion attributed 
to him in the report was not accurately taken that 
the whole appointment by M. S. in the will was void” and 
yet that ſhe took an eſtate tail under it. That de- 
termination muſt have been on-this principle, © that 
where there is a general and a particular intent, and 
the particular one could not take eds, the words ſhould 
be ſo conflrued as to give f to the general intent. 
The doctrine of cy pres went on that principle.“ 
The Maſter of the Rolls grounded his opinion ort 
the caſe of Chapman and Brown, where the court 
ſaid, “ that as the will could net operate jo as 10 give 
an eftate for life, to the unborn ſon of R., who w-s an 

Vol. IL Z | unborn 
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executory deviſe, and others by way of re- 
mainder, 


* 


unborn ſon, with an eflate in tail to his iſſue, then that 
unborn ſon ſhould take an eftate tail.” 


And Lord Kenyon, Ch. J. and Mr. Juſtice 
Groſe, in the caſe of Griffith and Harriſon, ſtated in 
a ſubſequent part of this note, were of opinion, that 
this doctrine of cy pres was applicable to caſes of 
this nature, and had been ſo conſidered by high 


2 


But in the caſe of Brifew and Ward, 2 Viz. jun. 
Rep. 1 36. Lord Thurlow ſeems to have received it, 
with a qualification of'its applicability to ſuch caſes 
only, in which the objects of the power were te- 
nants in tail, under the limitations over, in 4efault 
of execution of the power. 


In that caſe, money on marriage was agreed to 
be inveſted in South-ſea annuities, upon truſt, after 
the death of the huſband and wife, to apply the 
capital in ſuch manner as the huſband ſhould ap- 
point, by any deed or writing atteſted as therein 
mentioned, and for want of ſuch appointment to be 
divided as therein expreſſed. Afterwards part of 
the ſums was laid out in lands, which was ſettled to 


| ſeveral uſes. 


There were eleven children of the marriage. 
The huſband died, having previouſly by his will, 
and 
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mainder. The court ſeemed to admit the 


truth of the poſition ; but it may be worth 
while 


n 


* 


and in purſuance of the power given by the marriage 
articles, appointed, after the deceaſe of his wife, to 
his eldeſt ſon Henry for life, and after his deceaſe 
to and among any child or children, iſſue of the 
marriage of his ſaid ſon with his then wife, in ſuch 
ſhares and manner as his ſon ſhould, by any deed, 
&c. or by his laſt will and teſtament, &c. direct or 
appoint. And one queſtion was, whether the ap- 
pointment to the children of Henry could be ſupport- 


ed? And the Lord Chancellor (ſo far as is material 


to the point now in diſcuſhon, obſerved) that this 


caſe differed materially from Pitt and Fackſon. Sup- 


poſing that caſe to ſtand as a clean authority, it 
would not enable him to do the ſame thing here, 
for there the limitation of the will was to M. S. for 
life, remainder in tail to her children as purchaſers ; 
ſhe being entitled, under the ſettlement, to a veſted 
eſtate tail, ſubje& to be deveſted by the appoint- 
ment, Therefore there was not that difficulty, 
which was in the preſent caſe, in conſtruing, thatſhe 
reduced her intereſt, that her children might take 


eſtates tail by purchaſe; and that might be execu- 


ted cy pres, by letting the eftate tail ſhe had, exift, 
ſo as to carry over the benefit to her children. Here 


it was a power to Henry to appoint to children, in 


ſuch ſhares as he thought fit. No eſtate tail was 
given; nor was any intention of that ſort expreſſed; 


but the children would take either by the appoint · 
Z 2 ment, 
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while to conſider upon what reaſons it is 
grounded, for in the courſe of practice, queſ- 
tions 


—— ——ñ—ñ— — —-— 


ment, or for want of it diſtributively per capita, 
Therefore that did not apply; and he was under 
the neceſlity of ſaying, the intereſts to the children 
of Henry could not, in any reſpect, take effect either 
as to the land or the money, 


In this caſe Lord Thurlow ſeems to have narrow. 
ed-the ground on which Lord Kenyon decided the caſe 
of Pitt v. Fack/on, in a degree not warranted by the 
deciſion itſelf, by conſidering the circumſtance of the 
daughter being intitled undet the ſettlement in that caſe 
to a veſted eſtate tail, ſubject to be deveſted by the ap- 
pointment, as the foundation of the deciſion; and, 
therefore, that it was only applicable to caſes in 
which the ſame circumſtance occurred, and in 
which, by rejecting the exerciſe of the power, ſo far 
only as the donee of the power reduced the daugh- 
ter's intereſt to an eſtate for life, in order to give 
her children an eſtate by purchaſe, it produced the 
effect of ſetting up her eſtate tail again, which let 
the children in by deſcent, which was cy pres, and as 
nearly as could be to the eſtate limited in the exerciſe 
of the power. 


But Lord Kenyon in deciding in Pitt and Jackſon, 
did not confine himſelf to any ſuch grounds; but 
merely alluded to the doctrine of c pres as applica- 

ble, 


—— 
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tions frequently ariſe, which turn upon this 


very point. 
With 


ble, reſorting to the caſe of Chopman and Brown, 
3 Burr. 1626. as his authority, 


Now the caſe of Chapman and Brown was reſted 
by Lord Mansfield and Mr. Juſtice Milnot, on the 


grounds ſtated by Mr. Juſtice Buller, in the caſe 


of Robinſon v. Hardcafile ; for in the caſe of Chap- 
man v. Brown, the teſtator, after other deviſes, gave 
his eftates to his nephew William Brown, eldeſt ſon 
of his brother R. and his affigns for life, remainder 
to his firſt and other ſons in ſtrict ſettlement, and 
for want of ſuch iſſue, then to the ſecond ſon of his 
faid brother for life, and after the death of the ſaid 
ſecond fon of his ſaid brother R. then to the firſt 
ſon of the body of ſuch ſecond ſon of his brother, 
then lawfully begotten, or to be begotten, and to 
the heirs male of the body of ſuch ſecond ſon law- 
fully to be begotten, and for default of ſuch iſſue, 
to the third, fourth and fifth, and every other ſon 
and ſons of the ſaid ſecond ſon of the ſaid R. (ac- 
cording to their ſeniority) and to the heirs male of 
the bodies of the ſaid third, fourth, fifth and other 
ſons of the ſaid ſecond ſon of the faid R. lawfully 
to be begotten, the eldeſt, &c. to be preferred be- 
fore the younger, &c. and for want of ſuch iſſue, then 
c. And the teſtator did declare, that the reaſon 
of his ſettling and limiting his eftates as aforeſaid, 
was, becauſe he deſired to have the ſame continue in his 

2 3 name 
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right, but here he plainly omitted the following 
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Wich reſpect to the deviſe of a term, it it 
clear, that if there be 20 limitations of it af. 
| ter 


— — 


name and bleed, ſo long as it ſhould pleaſe God to 
preſerve the ſame, The teſtator's brother had 
only ene fon V. born in the teflator*s life time, but 
he had a ſecond ſon T. born after the teſtator's 
death, and in the life-time of . V. died with- 
out iflue, and then the ſecond ſon entered and ſuf- 
fered a recovery. And the queſtion was, whether 
T. the ſecond ſon, and who was not bora till after 
the death of the teſtator, took an eſtate tail, or 


only an eftate for life. And it was contended by 


thoſe who argued againſt the recovery, that T. the 
ſecond ſon was only iatitled to an eftate for life, 
for that though there was an ambiguity in wording 
the deviſe, to take place immediately after the 
death of R.'s ſecond ſon, it evidently aroſe from 2 
line being inadvertently left out by the perſon tranſ- 
cribing the will. The deviſe immediately after the 
death of R.'s ſecond fon, was © to the firſt ſon of 
the body of ſuch ſecond ſon, and to the heirs male 
of the body of ſuch; thus far the tranſcriber copied 


words © firſt ſonlawfully to be begotten, and for want 
of ſuch iſſue, then to the ſecond ſon of the body 
of ſuch ſecond ſon of my ſaid brother R. lawfully 
to be begotten, and to the heirs male of the body 
of ſuch” if theſe words had been inſerted, the clauſe 
they ſaid had been quite clear, ſenſible, and me- 
thodical. Theſe words they contended ought to 

be 


Executor Devi/es. 
ter a deviſe to one for life, &c. every one of 


the 20 will be equally executory as the firſt of 


them; 


— 
— 


de ſupplied on the evident intention. On the other 
fide it was contended that, as the deviſe ſtood © to 
the ſecond ſon of R. for life; and after his deceaſe, to 
the firſt ſon of his body, and the heirs male of the 
body of ſuch ſecong ſan,” it was unqueſtionably an 
eſtate tail. But the Court, conſiſting of Lord 
Mansfield and Mr. Juſtice Milnot, the other Judges 
being abſent, held, that T. the ſecond ſon took an 
eſtate tail; that they could not inſert the limitations 
ſuppoſed to be left out, and as the will ſtood, there 
was no queſtion in the caſe. But they ſaid, if the 
omitted limitations could have been ſupplied by 
conſtruction, they thought the unborn ſon of an 
unborn ſon could net have talen; and that, to effettuate 
the general intention of the teftator, the word © ſon” 
ſhould be conſtrued a word of limitation, and an eftate 
tail given to the ſecond ſon of R. 


The Reporter ſtates the argument of the Judges 
at length, but the above is the principle deduced 
by him thereupon, and on that principle it is, that 
I conceive Lord Kenyon intended to ground his de- 
ciſion in Pitt and Fackſon, and not to confine it to 
the narrow ground taken by Lerd 1 in the 
caſe of Briftow and Ward. 


But in the before-mentioned caſe of Routledge 
and Dorrgll, ſupra page 329. in note it was held, 
Z4 that 


343 


Of other Matters relating to 


them; becauſe all are equally limitations of 
a term after a diſpoſition thereof for life, 
. which 


1 — 


that the doctrine of cy pres was not applicable to 
Caſes, where the ſubject of the power was perſonal 
eftate, 


The facts material in that caſe to this point 
were, that B. appointed part of the ru fund (be- 
ing money in the ſtocks) to her ſon R. D. for life, 
but with full power, in caſe of his marriage, to 
make a ſettlement of the ſaid ſtock, or any part of 
it, upon his wife and the iſſue of ſuch marriage, 
and after his deceaſe, in caſe of no ſettlement, to 
and among a!l and every the child and children of 
K. D. in equal ſhares and proportions, if more 
than one, if but one, to ſuch only child, at ſuch 
ages and times as therein mentioned, if no child- 
ren, at his death, or if all ſhouid die before they 
| ſhould be intitled, to R. D. his executors and ad- 
miniſtrators. And His Honor ſaid, as to the ap- 
pointment to R. D. the ſon, for his life, there was 
no doubt as to that ; but as to the ſubſequent ap- 
pointment of the fund, when it was clear that it 
was intended to go to his children, but if there 
ſhould be no children, then to himſelf, and he be- 
ing capable of taking the whole immediately, though 
his children could not take, he muſt feel great re- 
luctance in declaring, that all his, B's diſpoſition in 
favor of R D. after his life intereſt, was void: but 
he was under the neceflity of fo doing. It was 

contended, 
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which cannot hold otherwiſe than by way of 


executory deviſe. Therefore the queſtion 
can only ariſe in regard to the deviſe of a free- 


hold; 


contended, and that was the great difficulty, that, if 
the children could not take, upon the doctrine of 
Pitt v. Jackſon, the intention was to be executed 
cy pres, and if it could not be executed in the man- 
ner in which the party had endeavoured to do it, 
the court would fubititute ſome other mode by 
which it might take effect: He knew the doctrine 
in that caſe had by very great authorities been 
queſtioned, Lord Kenyon allowed it there, and in 
a ſimilar caſe, Griffth v. Harriſon, (infra) he had ad- 
hered to it, and was followed by Mr. Juftice Groſc. 
The other Judges did not negative that, but thought 
an eſtate for life only paſſed for other reaſons. In 
Briftow v. Ward, the Chancellor avoided giving any 
opinion upon that: his Honor ſubſcribed to the opi- 
nion of Pitt v. Fackſon, as far as it was decided with 
regard to a real eſtate, ſettled to a perſon, who was 
an object of the power, for life, with limitations in 
ſtrict ſettlement to perſons not objects of the power, 
for that was decided in the caſes of Humber/fon and 
| Humberfton, and Spencer v. Duke of Mariborough, but he 
(the Maſter of the Rolls) could not apply thatto per- 
ſonal property. Pitt v. Jaciſon was a caſe of real 
eſtate, The firſt and other ſons were intapable of 
taking as purchaſers : Lord Kenyon thought that as 
it was perfectly clear, it was intended to go to the 
daughter and her iſſue, and they could not take as 

I 3 purchaſers, 
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Vide ſupra, hold; and there we are to conſider, that every 


executory deviſe is either the limication of an 
eſtate 


— — 


6 


purchaſers, to effectuate the general intent of the 


teſtator, it ſhould be ſo moulded, and he relied upon 


Chapman v. Brown. He admitted, and be remem · 


bred attending the argument of that caſe in the Court 
of King's Bench and in the Houſe of Lords, that it 
was not decided -in the latter caſe, on that point, 
Lord Parker took advantage of the omiſſion of 3 
line. They did ſeem to avoid giving an opinion upon 
that point : but it was equally clear, according to 


tze report, that Lord Mansfield laid down that doc- 


trine, and he did not find much objection to it, 
viz. that where there is a limitation for life to a per- 
ſon unborn, with remainders in tail to the firſt and 
other ſons, as they could not take as purchaſers, 
but might as heirs of the body, and as the eſtate 
was clearly intended to go in a courſe of deſcent, 
it ſhould be conſtrued an eſtate tail in the perſon 
to whom it was given for life, This was perſonal 


eſtate, firſt given for life to the parent, an object 


of the power, then equally, or as he ſhould appoint, 


to the children, who were not the objeQs of the 


power. He was deſired to execute that ꝙ pres. 
How could he do that? To effeQuate ſuch inten- 
tion he could only give it to him abſolutely, and 
then it would not go in a courſe of deſcent ; but 
would go to his executors and be liable to his dedts, 


In the caſe of a real eſtate, it was true the law en- 
6 tail; but an a& 


muſt 
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eſtate after the fee has already been diſpoſed 


of, or elſe is a freehold to commence in futuro, 
| without 


_ 


— 


muſt be done by him for that. If he died without 
doing that 28, the eſtate went to his iſſue, but 
that was not the caſe as to perſonal eſtate. It he 
declared him intitled abſolutely, his children would 
not ſucceed in any manner intended by his mother; 
| but it would go to her (the father's) executor. 
Therefore this doctrine could not apply to ſuch a 
ſubject. 


The learning relating to powers of appointment, 
through the medium of which ſhifting and ſpringing 
uſes, and executory diſpoſitions are frequently car- 
ried into effect, is ſo intimately connected with 
that branch of law upon which our author treats, 
that I truft it will not be deemed a departure from 
the main object of the original work, if I take this 
opportunity of offering ſome obſervations upon 

this abſtruſe, but important learning. 


Powers of appointment are modifications of uſes, 
vhereby the owner of an eſtate is enabled, either to 
reſerve to himſelf a qualified ſpecies of dominion di- 
ſtinct from the legal eſtate, or to delegate ſuch quali- 
fied dominion to be exerciſed by ſtrangers, whereby 
they may withdraw the legal eſtate out of the owner, 
or his aſſignees or truftees, and direct it to go in a 
different channel. Whether ſuch power be reſerved 
to the owner of the eſtate, or to a ſtranger, it 

always - 
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without any preceding freehold to ſupport it, 
In the firſt caſe it is evident, that every limi. 
tation 


— 


always operates firſt as a revocation of the uſes, 
either declared or reſulting on the original convey. 
ance, then exiſting, and then by way of limitation 
of new uſes. And whether ſuch power be reſerved 
to the owner, or a ſtranger, he acts in the exerciſe 
of it inſtrumentally only according to the power or 
authority reſerved ; and his appointee, ſo far as he 
comes in under the power, derives his title in con- 
ſideration of law, not from the perſon exerciſing 
the power, but paramount, namely under the con- 
veyance by which the power of appointment is 
created, juſt in the ſame manner as if the new uſe 
had been originally limited to ſuch appointee in 
ſuch conveyance #ſe/f, inſtead of awaiting the inter- 
poſition of the appointment by the perſon to whom 
ſuch power is reſerved, whoſe appointment is only 
directory of the uſe, to which that conveyance is to 
enure; and ſuch uſe when declared by the perſon 
exerciſing the power, is fed by the ſciſin of the truſ- 
tees to wſes in the original conveyance, It follows 
as a neceſſary conſequence of theſe incidental quali- 
ties inherent in a power, that the uſes declared in 
the execution of @ power, muſt be ſuch as would have 
been good if limited by the original deed, and that if 
ſuch uſes, if limited in the original deed, would have 
been void as too remote, and tending to a per- 
petuity, they will, for the ſame reaſons, be void, 

| though 


— 
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tation ſubſequent to the firſt executory de- 
viſe, muſt be alſo executory ; becauſe it is 
| alſo 


Mu we RE 


— —— 


though declared by the inftrument, whereby the 
power is exerciſed. 


Accordingly we have ſeen in the-caſe of Robinſon 
and Hardecaftle, ſtated in this note, that the decla- 
tion of the uſe in favor of the unborn child of an 
unborn child, as a purchaſer, was void ; becauſe had 
ſuch uſe been inſerted in the original conveyance, 
it could not have been ſupported, but would have 
been void, as tying up the property beyond a life in 
being, and twenty-one years after. 


In the caſe of the Duke of Devonſhire and Lord 
George Cavendiſh ſtated 4 Term Rep. 741. which a- 
roſe upon a cafe reſerved at niſ prius on an ejectment 
to recover lands, belonging to the late Counteſs of 
Burlington, for the opinion of the.court of King's 
Bench on the following facts; Lady Burlington be- 
ing ſeiſed in fee of the meſſuage in queſtion, gave 
and deviſed all her manors, &c. whatſoever, unto truſ- 


tees and theirheirs, to the uſe of her ſon in law Milliam 


Lord Cavendiſh for life, remainder to truſtees to pre- 
ſerve Contingent Remainders, remainder to the uſe 
of ſuch of his child or children, by Charlotte Lady 
Cavendiſh, his late wife, for ſuch eftate and eſtates 
and in ſuch ſhares and proportions, and underand ſub- 
ject to ſuch powers, proviſions, conditions, reftrie- 

tions 
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alſo a limitation of an eſtate after the fee hay 
already been diſpoſed of. In the latter caſe, 

the 
trons or limitations as he ſhould by deed in writing 
ſigned and atteſted by and in the preſence of two 
or more credible witneſſes, or by his will ſo ſigned, 
c. nominate, direct, limit, or appoint, and in de- 
fault of ſuch nomination to the uſe of all and every 
the child and children of the ſaid William Lord Ca- 
vendiſh, by the ſaid Charlotte Lady Cavendiſh, equally 
to be divided between them, if more than one, 
ſhare and ſhare alike, to take ſeverally as tenants in 
common and not as jointenants, and of the ſeveral 
and reſpective heirs of the body and bodies of all 
and every ſuch chili or children, lawfully to be be- 
gotten © with croſs remainders, between ſuch chil- 


dren, and for default of ſuch to the uſe of Willian 


Lord Cavendiſh, his heirs and afigns for ever.” 
With a power to Lord William to leaſe. At Lad 
Burlington s deceaſe, William Lord Cavendiſh (after- 


' wards Duke of Devonſhire) had iſſue THEN living 


(William Lord Cavendiſh, and now Duke of Devon- 
Hire) Richard Lord Cavendiſh, and George Lord Ca- 
venifh, and Dorothy the late Dutcheſs of Portland. 
William Lord Cavendiſh entered by virtue of Lady 
Burlington's will, and remained in poſſeſſion till his 
death. Previous to his deceaſe he made his will, 
whereby he gave and deviſed unto his brother George 
Cavendiſh and Frederick Cavendiſh, (among other 
things) all ſuch real eftate either in poſſeſſion, re- 
mainder, reverſion, or * as he had py 

2 to 
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the firſt executory limitation, being the firſt 
freehold limited by the will, no freehold can 
| | veſt 


——_—_— 


—— 


to diſpoſe of either by the will of Dorothy Richmond 


deceaſed, (Lady Burlington) or of his own or late fa- 


ther's purchaſe, or otherwiſe howſoever, and alſo 
all money, &c. (except ſuch part as he ſhould there- 
after bequeath to his eldeſt ſon) in truſt that they 
did pay and appropriate unto the uſe of his daughter 
Dorothy 30, ooo l. he then directed them to lay out 
the remainder of his perſonal eſtate in land or go- 
yernment ſecurities, for his two younger ſons Ri- 
chard and George Cavendiſp in equal ſhares, until the 
younger attained twenty-one years, and then to 
make an equal partition and to ſtand ſeiſed as to one 
undivided moiety, to the uſe of the ſaid Richard for 
life, remainder to truftees to preſerve Contingent 
Remainders, with remainder to truſtees for 500 
years, remainder to the firff and every other ſon 
of Richard ſucceſſively in tail male, remainder to 
his ſon George for life, remainder to truſtees to pre- 
ſerve Contingent Remainders, remainder to truſtees 
for 500 years, remainder to the fir and every other 
ſon of George ſucceſſively in tail male, remainder 
to his eldeſt ſon William Cavendiſh his heirs, &c. 
for ever. The like of the other undivided moiety, 
mutatis mutandis, And he declared the truſt of the 
ſaid ſeveral terms of 500 years to be for the purpoſe 
of providing jointures, and younger children's por- 
tions, for the wives and children of Richard and 
George in ſuch manner as therein mentioned. The 
| 8 teſtator 
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veſt in poſſeſſion under that will, before the 


time appointed for ſuch limitation to take 
effect 5 


— 
— 


teſtator William Duke of Devonſhire died leaving 
iſſue William the preſent Duke, Dorothy late Dut- 
cheſs of Portland the leffors of the plaintiff, Richard 
Lord Cavendiſh, and the defendant Lord George 
Cavendiſh. The queſtion was whether the will of 
the late Duke of Devonſbire was à good execution 
of the power given to him by the will of Lady 
Burlington, or to any and what extent. Lord 
AMansfield delivered the opinion of the Court. And 
the firſt point determined was, that the plaintiffs de- 
riving great benefit under the Duke's will, were 
bound to acquieſce in his diſpoſitions throughout, and 
coaſequently to ſuffer a recovery or make the title 
of the defendant complete. 26ly. That the appoint- 
ment was good to Lord George for life, and there- 
fore this ejectment was premature. But as to the 
2d point conſideted, and which is applicable to our 
preſent ſubject Lord Mansfield delivered bis ſenti- 
ments, as follows, but the laſt ground of conſi- 


derxation, and which is what the caſe is particularly 


adopted to, is whether the power was well executed, 
As we are all of opinion with the iſſue unborn, and 
all other parties are of age, and deſire our opinion, 
we think for the ſatisſaction of the family, we ought 
to give it, though it is not neceſſary. , All powers 
muſt be executcd according to their meaning, 
Whea 2 power is given to allot amongſt particular 
objects, the party cannot give it to other objects. 


effe& ; if it could, then would that ſuppoſed 
executory limitation be really not executory, be- 
cauſe 


_—_ 


— — 


All the caſes went on that ground; * whether the 
perſon giving that power meant it ſhould be ex- 
tended ſo far as the execution went, Alexander v. 
Alexander, 2 Vez. 640, was no more. Maddiſon v. 
fndrews, 1 Viz. 57. No concluſion could be drawn 
from Alexander v. Alexander that © children” may 
not, in ſome caſes, be extended to © grandchildren” 
and © great grandchildren.” W/the v. Blackman, 1 
Vz. 196. ſhews it may. There are three grounds, 
from which we are of opinion that this is a good 
execution, 1ſt, From the ſubject matter of the 
power. 2dly, From the limitations over for want 
of appointment. 3dly, From the words in which 
the power is created, 1ſt, This is not money, 
nor to be turned into money nor portions. It is 
a limitation of a family eſtate, how it ſhall go after 
ber death. She conſidered how it ſhould go, being 
determined it ſhould go among grandchildren. 
Suppoſe ſhe had only faid at the time of making her 
will, “that ſhe meant it to go to the grandchildren, 
«it muſt have been inquired whether abſolutely or in 
« frict ſettlement ;”* if ſo, her anſwer muft have been 
in ſtrict ſettlement.” There are two kinds of 
ſettlement, one by which. the iſſue of the perſon to 
whom the firſt limitation is made, ſhall certainly 
take, by giving the firſt taker only an eſtate for life, 
the other by creating an eftate-tail in the firſt in- 
ance, But then there is a trick in law, by which 

Vol. II. Aa when 
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cauſe it would in that caſe be ſupported by 
a preceding veſted freehold. 


It 


nn. 


when the iſſue arrive at twenty-one, the entail may 
de barred. If this had been repreſented to Lady 
Burlington, her anſwer would have been, that ſhe 
was ſorry for it, as it might be a mean of defeating 
her purpoſe: but then it would be anſwered to that 
again, that there was a trick agaiuſt that, to make 
a ſtrict ſettlement, That was meant; but to guard 
sgaiuſt all, events ſhe ſaid, I will put the father 


ia my place, and give him authority, if he chuſe 


to execute it;“ if the words in ſtrict ſettlement” 
had been uſed, no body could have doubted her 
meaning. Now all the words in the language, ex- 
cept thoſe, are uſed to carry this power as far as 
poſſible, and to ſhew that ſhe meant an appoint- 
ment in ſtrict ſettlement. ¶ batrver he might 4 
with his own eſtate he might de with this; that was 
her intention, ONLY that the children were the objects. 
What is tbe uſe of Powers? It implies a ſtrict ſet- 
tlement, with power to make jointures, leaſes, and 
raiſe portions. 


Partial objections have been made, which it is 
not material to go into; as that the Duke of De- 
vo hire could not take a reverſion in this caſe, and 
Alexander v. Alexander, was cited, in which caſe the 
Maſter of the Rolls was of opinion that a reverſion 
could nor be given; but why ? Becauſe it was meant 

| as 


* 
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It is true, that in relation to contingent I ſoprs 
remainders a ſubſequent remainder may veſt W 


— 


1 
————— — 


as 2 portion; but this was not ſo, Another objec · 
tion was, that the power could not be delegated. 
That was a good maxim, but it did not apply to 
this caſe ; for Lady Burlington did not fix the powec 
of jointuring, but gave authority to the Duke to 
give the power, He made the power, and therefore 
there is no delegation. On all the grounds, we 
are of opinion with the defendant. 


The judgment in this caſe, ſeems rather an ex- 
traordinary one, not only from the circumſtance, |, 
that it was admitted by the Court, not to be neceſ- 
ſary, as well in reſpe& that the parties intereſted 
had accepted benefus under the will, which pre- 
cluded them from diſputing the validity of it, as that 
the inveſtigation of its validity was premature, but 
likewiſe becauſe, if the adjudication be law, at the 
ſame time, that it admits the principle which had 
previoully been laid down reſpecting the mode in 
which powers of this nature ought to be exerciſed, 
viz. © that. ſuch particular power, in its exe- 
cution, muſt be confined to the objects preſcrib- 
ed therein,” it (the judgment) by a curious and 
moſt refined ſpecies of argument, determines, 
in oppoſition to the practice concluſion, to be 
deduced, from the previous caſes on the ap- 
plicativn of that principle to ſuch objects; for 

: 8 Aa 2 | ie 
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in interef before a preceeding contingentre- 
mainder, as I have before obſerved when 1 


was 


— — 12 


it had been decided in a ſeries of caſes, that 
where children are ſpecified, grandchildren are ne- 
ceſſarily excluded, and it ſeems, d fortiori, that no ap- 
pointment could be made through the medium of 
truſtees, if the truſtees were not objects of the pow. 
er; but in this caſe, both theſe principles are, in 
praQice, over-ruled ; for truſtees, not objects of the 
power, were the parties firſt named to take, and the 
remainder in tail was limited to grandchildren, whereas 
children alone were the expreſs objects of the power, 
In the next place, the teſtator created terms for years 
in truſtees for the purpoſe of providing jointures for 
wives and portions for younger children, the effect of 
which, as to the wives, was not only to give a part of 
the eſtate to a ſtranger, the wife of a child, where the 
power was, in expreſs terms, limited to be exerciſed 
in favour of children, but delegating the power of 
appointing reſerved to the Duke (the deviſee of the 
power) to the children of the Duke, who were to 
name the objects, who ſhould take jointures un- 
der the power, and which objects were ftrangers 
to the power. Fe Court aſſerts the principle, 
that (where a power is given to allot amongſt par- 
ticular objects, the party cannot give it to other ob- 
jects, and that all the caſes went on the ground, 


— 


Vie Madiſenv. Andrews, 1 Fez. 59. Alexander v. 
Aexauder, 2 Fez. 640. Adams V. Adam, Cooper 651. 
« whether 


was treating of contingent remainders; but 
that is only where ſome preceding freehold 


veſts 


— ä 2 


— — 


« whether the perſon giving that power meant it 
ſhould be extended, ſo far as the execution went.“ 
Now the power in this caſe was expreſsly limited 
to the uſe of ſuch of his child or children by Char- 


lutte Lady Cavendiſh, for ſuch eſtate, We. as he the 


Duke ſhould appoint. But it is faid by the Court 
that, from the ſubject matter of the power, ** chil- 


dren” were not the only perſons meant. But the 


circumſtance, of the power leaving the ſubje& di- 
viſible among all the children, and not confin- 
ing it to a ſingle child, ſeems to favour the conclu- 


ſion, that no other objects were in the contempla- 


tion of the Dutcheſs than children; for extending 


it to more than one child, furnifhes very ſtrong 
ground, for contending that a ftri& ſettlement or 


maintaining the dignity of a family by keeping the eſtate 
intire, which is the only ground of inference, fur- 
niſhed by the ſubject being land, was by no means in 


the mind of the creator of the power ; for a divi- 
fion of the property between a variety of perſons 


ſhews that maintaining the dignity of a family 


was not the odject, and leads to a concluſion that 


the creator of the power, meant the land to be 
divided, as if it were money. The limitations over 
for want of appointment, are likewiſe relied upon 
as a ground for extending the objects beyond chil- 
dren ; but the limitations over in default of nomina- 
tion, being to the children of the Duke by Lady, 
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velts in Poſſeſſion in the mean time: but uo 
ſubſequent remainder can firſt veſt in poſſeſ. 

| ſion, 


— — 


Cavendiſh, equally to be diyided between them if 
morethan one in tail, with croſs remainders between 
them (ſo far as they go} ſeem to me to operate in fa- 
vor of the concluſion that all the children were equal 
and indifferent objects of the teſtatrix's bounty, and 
that ſhe was not anxious how they took the property, 
ſo long as they or one of them had it. The third 
ground of argument relied upon in the Judgment i is 
drawn from the words in which the power is created. 
But as to the words of the power, though the power 
proceeds © for ſuch eſtate or eſtates, and inſuch ſhares 
and proportions, and under ſuch powers, proviſoes, 
conditions, reſtrictions or limitations, as the donee 
of the power ſhall appoint,” thoſe words ſeem to be 
referable to the quantity and quality. of the eſtates 
to be given to the children. They were ſo conſi- 
dered in the caſe of Adams v. Adams. . They leave 
in the donee of the power a diſcretion, as to the 
extent of intereſt in, ſhare or proportionof, and quali- 
fication or condition under which the ſubjeR ſhould 
be beld, but by whom; by the children, the expreſs 
objects of the power. The concluſion that Lady 
Burlington meant to include grandchildren among 
the objects of the power, is drawn from a ſingular 
ſource ; for the court firſt ſuppoſes that the teſtatrix 
meant it to go to grandchildren, although no proof 
is furniſhed, upon which ro ground that ſuppoſition, 
and then the Court ſuggeſts what | inquiry muſt then 
have 
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place; for wherever a ſubſequent limitation 
| veſts 


E 


have been made; but as grandchildren were not 
mentioned by the teſtatrix, except in default of ap- 
pointment, and to take through the medium of chil- 
dren, as tenants in tail, how do the circumſtances 
of the caſe warrant the ſuppoſition ; and if the ſup- 
_ poſition is not warranted, what becomes of the ſug- 
geſtions founded on that ſuppoſition ? 


The Court in the above caſe of Devonſbirt and 
Cavendiſh, cite the cafe of Wthe v. Blackman, 1 Fez. 
196. alſo reported Ambl. 555. as an authority 
that the deſcription of children may, in a will, be ex- 
tended to grandchildren and great grandchildren ; but 


that caſe turned upon the circumſtance, that the 


word iſſue and the word children may be uſed in the 
ſame ſenſe; that in the will then in queſtion, they 
were uſed in the ſame ſenſe ; that the word iſſue 
would extend to all the deſcendants ; and that in 
that caſe the words © ifſue” and children” being 
uſed indifferently, the word “ children” ſhould be 
extended, ſo as to enable all the children, grand- 
children, and great grandchileren to take ; and they 


took per ſtirpes, and not per capita. 


And the caſe of Gale v. Bennett, Amb. 681, was 
decided on the ſame ground. 


Aas | But 
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veſts in poſſeſion before a preceding contin» 
gent one can ariſe and veſt, ſuch preceeding 
one 


— — — „ —— * 


—— 


- But it is obſervable on both theſe caſes, that the 
grandchildren and great grandchildren were ſet in 
the places of their parents, being conſidered as per- 
ſons capable of taking under the deſcription of iſſue 
at the time when the appointment was made, and 
that they took the whole ſubject immediately among 
them ; that is the children, grandchildren, and great 

* grandchildren took their reſpective ſhares; the 
grandchildren and great grandchildren taking per 
flirpes, what their — would have taken as 
children.“ 


\ 

And it had long before been ſettled, in the caſe of 
Croke v. Braoting, 2 Vern. 2. which has, in a varie- 
ty of ſubſequent cafes been admitted to be law, 
that although where there is no child, grandchil. 
dren may take under a deviſe to children, they never 
can whete there is a child. | 


That was a deviſe of money to truſtees, for ſuch 
uſes as the teſtator had declared to them, and by 
them not to be diſcloſed. One cf the truſtees by a 
letter to the other, ſtated the truſt to be, that they 
out of the profits ſhould allow A. a maintenance for 
her livelihood during her huſband's life, and if he 
died before her, ſhe to have the money at her own 
Ciſpoſal, but if the huſband ſurvived, the money to go 

amongſt her liſter” s children, as ſhe ſhould adviſe. 
A. died 


one is utterly precluded and detrped, as we 
have already ſeen. 


e Wen 


A. died in her huſband's life-time, having only one 
ſiſter, G. the mother of H. without giving any ad- 
vice or directions touching the diſpoſing of the mo- 
ney. G. had only one child H. D. at the death of 
A. but had five other children living at the death of 
the teſtator, ſome of whom died leaving children. 
And the queſtion was, whether H. D. the only child 
of G. ſhould have the whole, or whether the grand- 
children, to wit, the children of the deceaſed chil- 
dren, ſhould come in for an equal ſhare. 


And it was decreed, by the Lords Commiſſioners 
of the Great Sea}, that D. being the only child 
living at the death of A. ſhould have the whole; 
and it was ſaid that the only difficulty in this caſe 
was the word „children“ and here was but. one 
child; but they were clear of opinion, where the 
deviſe is to children, the grandchildren cannot come 
in to take with the children. But they admitted 
that if there had been no child, the grandchildren 
might have taken by a deviſe to children. 


The anſwer to the objections made to the execu- 
tion of the power in this caſe of Devenſhire and Ca- 
vendiſh, appear to me as little ſatisfactory as the 
reaſons in ſupport of the judgment in favor of it 
ſeem to me unfounded. Two only of theſe objec- 
tion are ſtated in the judgment, viz, 1ſt, That the 
duke could not. take a reverſion; in ſupport of 


which - 


25 
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But in the caſe, now under conſideration, 
there is no freehold limited to veſt immediate. 


ly 


— — —— — — — 


which propoſition the caſe of Mexander and Al- 
ander was cited. The anſwer ſuggeſted by the 
court is, that the caſe did not apply, for there it 
was meant as a portion. It appears to me that, ſo 
far as we may judge from the power itſelf, and 
limitation over in default of appointment, this pro- 
viſion was meant to operate in the nature of por- 
tions: From the power itſelf, becauſe it enabled 
the donee of the power to make a diviſion of the 
ſubject among all the children: From the 
limitation over, becauſe it divided the ſubject 
among the children, which in fact is portioning 
them. But the ſame deciſion as to the incapacity 
of grandchildren to take under a limitation to chil- 
dren, was made in the caſe of Adams and Adams in 


ſecond objection was, that the power could not be de- 
legated. That is admitted to be“ a good maxim,” 
hut it was ſaid it did not apply to this caſe ; for 
Lady Burlington did not fix the power of jointuring, 
but gave authority to the Duke to give the power. 
He made the power, and therefore it was no delega- 
tion. This anſwer ſeems to me begging the queſ- 
tion. For the point was, whether Lady Burlington 
did give the Duke authority to give the power of 
jointuring and portioning. No ground for the aſ- 
ſertion that ſhe did, being made out by any argu- 
ment offered in the judgment, the aſſertion reſts . 

merely 


y in poſſeſſion. We cannot make the preced- 
ing eſtate and the remainder change places, 
: 5 and 


— 


— 


merely upon an aſſumption without premiſes to ſup- 
As this judgment was clearly extrajudicial, be- 
ing both unneceſſary and premature, and as it opens a 


new field of conſtruction applicable to inftruments 


uſed in the exerciſe of powers, I truſt that I ſhall not 
be confidered as having taken too great a liberty in 
ſtrictly examining the grounds on which it ſtands, 
which will enable us to decide how far it may be 
conſidered as an authority on the ſubject of powers. 


The caſe of the Duke of Devonſhire and Caven- 
4% has acquired a character amongſt decifions 
upon ſuch particular powers, by the frequent oc - 
eaſions that have occurred of diſtinguiſhing it from 
caſes, where appointments have been made in favor 


of the unborn iſſue of unborn perſons (objects of 


powers) which unborn iſſue have come into h after 


the period, when the inſtrument creating the power 


became complete ; for when in caſes of the latter 
deſcription, this caſe has been cited in favour of 
grandchildren fo circumſtanced, it has been dif- 
tinguiſhed on the ground, that in the caſe of the 
Duke of Devonſhire and Cavendiſh, the grandchild- 
ren,claiming under the power, were born before the 
will was conſummate by the death of the teſtator. 
And this concluſion has - raiſed a diſtinction be- 

N tween 
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W  « = - _ 2 Joo ah * * 2 *. 
Dr re Co 
1 * — 


5 
Of other Mutters relating to 


and the latter come into- poſſeſſion before the 
former; this would be abſurd, and directly 
* | contrary 


* — 


* 


tween ſuch powers created by deed and ſuch pow- 
ers created by will; for a deed ſpeaks from the 
execution of it, a will from the death of the teſtator; 
and therefore where the power. is created by will, 
and the objects are clearly the iſſue of perſons unborn 
when the will is made; ſuch iſſue, if born before the 
will is conſummate, are not open to the objection of 
incapacity, on the ground that they could not have 
taken as purchaſets, if deriving their title under 
an expreſs limitation in the tuill, inſtead of under 
the exerciſe of a power therein contained. Beyond 
this point, the caſe of which we are now ſpeak- 
ing, ſeems to me to be no authority, for beyond 
that, its authority is greatly weakened by the caſe 
of Griffith v. Harriſen, 4 Durnf. & Eaji Term Rep. 
777- in which caſe a ſimilar queſtion was agitated. 


This was à caſe from the court of Chancery, 
A. B. by a codicil in his will, gave and deviſed a 
certain farm and premiſes, purchaſed after making 
his will, called J. unto bis wife for life, and after 
her deceaſe © to. ſuch child or children of him the 
deviſor, as ſhe ſhould judge moſt proper to be- 
queath the ſame to by her will.” 4. B. by another 
codicil ratified bis former will and codicil, and de- 
viſed his eſtate called J. to the ule of F. his wife 
for life, and directed and impowered her to give 


and deviſe the ſame to any one or more of his ſaid 


child 


\ 


contrary to the order of the limitations; - Tf 
this cannot be done, then no one of the ſub- 
| ſequent 


— — 


child or children by her, in ſuch manner, ſhare, 
and proportion, as ſhe ſhould direct and appoint in 
and by her laſt will in writing duly executed, but 


| þo as the ſaid pate ſhould not be divided, but tranſmitted 


whole and entire to his heirs; he thereby alſo deviſed 


of his faid eftate called V. and to be annexed there- 
to, and he alſo directed and impowered his wife to 
deviſe and bequeath the ſame to any ſuch. one or 
more of his faid children, as ſhe ſhould appoint 
and direct in and by her laft will, and declared his 
will and intention to be, that the faid eſtate and 
lands called J. and the faid other eſtate thereto ad- 


joining ſhould be conſidered as one eftate, and be 


tranſmitted intire to his family; and alſo declared 
that in caſe his wife ſhould not execute her will in 
due form, or ſhould neglect or omit to make ſuch 
appointment and deviſe as aforeſaid, he thereby de- 
viſed the ſame premiſes, and every part and parcel 
thereof to the uſe of his own right heirs. A. B. 
died leaving a widow and five children, all of whom 
were living at the time of his making the codicils, 
to his will. F. his wife, ſurvived him, and after- 
wards died, having firſt made her will, whereby, in 
virtue of the powers and authorities to her in that 


behalf given, ſhe gave, deviſed, directed and ap- 


pointed to her youngeſt fon G. G. all the eſtates 
compriſed 


other hereditaments adjoining, ſince accrued to him, 
unto his wife for life, to be enjoyed by her as part 
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ſequent limitations can take place before the 
time limited-for the firſt; they are all therefore 

= equally 


— é — 


compriſed in the deviſe and power of appointment, 


to the uſe of ber ſaid fon G. G. for life, remainder 
to truſtees to preſerve contingent remainders, re- 
mainder to the firſt and other ſons of G. G. ſucceſ- 
ſively in tail, remainder to his firſt and other daugh- 
ters in tail, remainder to her eldeſt ſon MA. G. and 
his firſt and other ſons and daughters in like man- 
ner, with like remainder to the other children. 
G. G. ſurvived his mother and died an infant with- 
out iſſue. M. G. after the death of his brother, 
contraQed to fel] the eſtate, the title was objeQed 
to. And on a bill filed for a ſpecific performance, 
the queſtion ſent for the opinion of the court was, 
what eſtates each of 4. B's children took reſpectively 


in the premiſſes in queſtion. 


The Court took time to conſider the caſe, and 
being divided in opinion, certified as follows, 


Lord Kenyon and Mr. Juſtice Groſe, certified 
that the operation of the will, of F. G. muſt 
be confined within the limits of the power given 
her by ber buſband. He impowered her to give, 
deviſe and bequeath to any one or more of his child 
or children, in ſuch manner, ſhare and proportion, 


as ſhe ſhould by ber will direct and appoint. 


WA His 


equally freeholds tocommence in futuro, with - 


out any preſent limitation or eſtate of free- 
© hold 


_————— 


His child or children are the only objects mentioned 
in the power; and we think it clear that ſhe could 
not make any other perſon a purchaſer of any in- 
tereſt in the property, The whole of the execu- 
tion of the power muſt be exhauſted upon the chil- 
dren, The execution, which ſhe has attempted, 
takes in perſons who were not children of the teſ- 
tator, and affects to make them purchaſers; and is 
not only not warranted by the words of the power, 
but might give a deſcendible quality to the eſtate 


to perſons out of the teſtator's view, viz. to the 


heirs ex parte maternd of the children of the ſons, 


and ex parte paterng of the children of the daugh- 
ters. 


But although the appointment cannot, as we 
conceive, take effect in the particular manner the 
widow intended, yet her general intention being 
that the children of her ſeveral children ſhould take 
eſtates of inheritance in tail general, on the death 
of their reſpective parents, we think that that ge- 


neral intention ſhould be carried into execution, as 


far as the power given by her huſband will allow ; 
and conſequently that G. G. the ſon and his brothers 
and ſiſters, reſpectively took eſtates in tail general. 
This conſtruction we think fairly warranted by 
great authorities. 


Mr. 
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| hold to ſupport them; and conſequently are 
all equally executory, till the time comes for 
| the 


nnn 


Mr. Juſtice Aſburſ and Mr. Juſtice Buller cer- 
tied to the effect following, 


In che execution of powers the material object 
to be attended to is, the intention of the perſon 
creating the power; and that intention is to be 
collected from the words of the will, or other in- 
itrument, giving the power, according to the ordi- 
nary and common acceptation of the words, and 
not according to any legal or technical expoſition 
of them. | 


A ſettlement on a child for life, with remainders 
to his firſt and other ſons in ſtrict ſettlement, is in 
common parlance a ſettlement on the child ; and 
the general intention of perſons, who look forward 
to future ſettlements, is that the eſtate ſhall be tied 
up as long as the rules of law will allow, 


The queſtion is, Whether the words uſed in this 
will ſufficiently indicate that intent; and we are 
of opinion that they do. If the words © in ſtrict 
ſettlement'“ had been uſed, the caſe would have ad- 
mitted of no doubt: and we think the words 
« manner” © ſhare” © proportion” „and tranſmit” 
are equivalent to them, 'The wife having a power 
of ſettling the eſtate among the children in ſuch 
manner as ſhe thought fit, it was as extenſive as if 

every 


— 
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the firſt eſtate to veſt or fail; then all the ſub- 
ſequent limitations 70 perſons in eſſe and aſcer- 
tained *® may vell, and no longer continue exe- 
cutory, 

Thus 


_—_—__K 


—— 


— — 


every manner had been expreſsly enumerated, or 
the teſtator had ſaid © in ſtrict ſettlement or other- 
wiſe” beſides the word ** tranſmit” in our judgment 
| moſt naturally applies to a ſtrict ſettlement, and 
means that the remote deſcendants of the teſtator, 
is far as the law allows, ſhould take by the gift of 
the wife, and not by deſcent. 


The word „children“ has been held to be co- 
extenſive with iſſue, and to include grandchildren, 
and great grandchildren, both in law and equity 
as we find in Will's caſe 610. Bendlie 30. and 1 
Vent. 231. We think the intention of the teſtator 
in this cafe requires that conſtruction, and that the 
teſtator uſed the term children“ as denoting the 
branches ſprung from them. The expreſſions that it 
was his will and intention “ that the eſtate called O. 
and the other eſtate adjoining, ſhould be conſidered 
as one eſtate” and be © tranſmitted entire to his fa- 
mily”” confirm our opinion, 


The caſe of the Duke of Devonſhire againſt Caven- | 


d;ſþ ſeems to us to be in point: And the language 
there uſed by the Court was that whatever the per- 
ſon to whom the power was given, might do with 


n 
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Thus were A. having two ſons B. and C. 
deviſed lands to truſtees for 520 years, upon 
truſt 


— — — — — — 
— — 


the eſtate, if it were his own, he might do now; 
with this exception only, that the children were the 


objects. 


But ſuppoſiag the eſtate could not, under the 
power, be ſttictly ſettled on the iſſue of the children, 
yet we are of opinion that M. G. cannot make a 


good title to the eſtate. 


There is, prima facie, a contradiction in the power, 
which firſt enables the wiſe to give to one or more 
of the children, in ſuch proportion as ſhe thought 
fr, and afterwards adds the reſtrictions that the 
eſtate ſhould not be divided, but tranſmitted whole 
and entire to his heirs; for if the eſtate were always 
to remain entire, it could not be divided into dif- 
ferent proportions. The only way of making the 
different parts of this power, conſiſtent (provided 
the eftate cannot be limited in ſtrict ſettlement,) is 
to confider the word * heirs” as applicable only to 
more remote deſcendants than the children; and to 
confine the wife's power of appointment to the 
children” during their lives only; in which caſe 
whatever appointment the wife might make 
amongſt the children, during their lives, the eftate, 
after their deaths, would go entire to the right heir 
of the teilator. If the teſtator delegated this 
power to the wiſe merely to ſecure the obedience 
of the children to her, this conftrution will anſwer 


the end, 
In 
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truſt to pay an annuity of 501. per annum to 
B. for life, and after the determination of that 
term 


In either way we are of opinioh that MH. G. 
took only an eſtate for liſe in poſſeſſion. 


It is neceſſary to obſerve that Mr. Juſtice Buller 
and Mr. Juſtice Aphurſi were judges of the cour 
of King's Bench, when the caſe of the Duke of 
Devonſhire and Cavendiſh was decided. So that 
their ſupport on this occaſion, gives no additional 
ſanction to the principles of the judgment, delivered 
in that caſe. 


We muſt take care in the application of the diſ- 
tinction which has ariſen ſince the caſe of Devonſhire 
and Cavendiſh, between deeds and wills in which 
ſuch particular powers are created, as to the time 
of the birth of the perſon capable of taking under 
ſuch power, to conkne it to the inſtrument creat- 
ing the power; for this diſtinction applies only to 
the inſtrument creating the power, and not to the 
inſtrument by which the power is exerciſed; for, 
if a miſtake is made in the exerciſe of the power 
in this reſpect, the objects of the appointment may 
be totally diſappointed; and on this point, there is 
an ambiruity in the note of which we have before 
ſpoken Co. Lit. fel. 271 b. for the learned editot 
has ſtated the principles upon which this diſ- 
tinction is grounded with his uſual neatneſs, but 
in illuſtrating his propoſition by examples, he 


B b 2 has 
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term to the firſt and other ſons of B. in tail, 
remainder to C. for life; B. at the teſtator's 
death 


has confuſed the caſe of a deed or will in exerciſe of a 
power, with that of a deed or will creating a power, 
If therefore” ſays the note © in a deed exerciſing 
ſuch particular power (meaning a power to appoint 
to children unborn) there is a limitation for life to 
a perſon unborn, with remainder over to his ſons 
in ſtri& ſettlement, theſe remainders over will be 
void, and will not be helped though a fon is born on 
the following day.—In the caſe of a will it is dif. 
ferent. If the ſon is born in the party's life, he is 
capable of a limitation to himſelf for life, with re- 
mainder over to his ſon in ſtrict ſettlement.” Now 
the caſe of a will, as here put, is of a will in exer- 
ciſe of a power, in which teſpect in the caſe of a will, 
as well as in the caſe of a deed, the limitation over 
to the ſons of a perſon unborn at the time of the 
creation or conſummation of the power, but born be- 
fore the will, executing the power, was conſummate 
by the death of the donee of the power would clearly, 
as in reſpe& to this diſtinction, be void, although a 
ſon was born the day following the making ſuch will 
in exerciſe of ſuch power. This gentleman there- 


fore muſt have meant to ſpeak in his examples of 
birth after a deed or will creating the power, and not 


aſier a deed or will exerciſing ſuch power previouſly 
created. 


In the caſe of Routledge and Dorrell above ſtated, 


the owner of the power (the mother) in conſidera- 
tion 
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death had never had a ſon born; here it was 
held that till the event of B.'s having a ſon 
ſhould 


tion of the marriage of her daughter, by the mar- 


riage ſettlement, executed according to her power, 
to make ſome proviſion for her ſon-in-law, and 
daughter and her iſſue, by virtue of the power, ap- 
pointed one thouſand pounds, part of the money, ſub- 
jet to the power, to her daughter E. immediately 
after her the mother's deceaſe, to he transferred to 
truſtees upon truſt, for her intended huſband for life, 
in caſe he ſhould ſurvive the mother, and after his 
deceaſe for his wife for life, in caſe ſhe ſhould ſur- 
vive him, and after the deceaſe of the ſurvivor for 
all and every the child and children of the marriage, 
in ſuch ſhares and proportions, manner and form, 
upon ſuch conditions, and under ſuch reſtrictions, 
and at ſuch time and times as her ſon and daughter 
ſhould appoint, and in default of appointment, 
equally, with ſurvivorſhip; and if there ſhould be 
no children or all ſhould die, before they ſhould be 
intitled, to the ſurvivor of her intended ſon and 
daughter his or her executors and adminiſtrators. 
And one queſtion was, whether this appointment 
was good within the power and the rules of Jaw, 
being an appointment (in conſideration of the in- 
tended marriage of the daughter) of a certain por- 
tion of that of which the daughter might have been 
made the appointee; bur ſettling that ſo as to give 
intereſts to perſons, who could not have been ob- 


jects of a direct appointment? And his Honor was 


of opinion, that wherever there is a power to ap- 
B b 3 point 
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ſhould be decided one way or the other, by 
the birth of ſuch ſon, or by B.'s death without 
one, 


—— — 


w 


n 


point among perſons capable of ſuch appointment, 
and they come in 2// at the particular times to make 
the appointment good, a ſum appointed, as in this 
caſe, to the daughter upon marriage, though modi- 
fied with reſpect to the objects of the marriage, 
was a good appointment, net to the objects of the mar- 
riage, but to the daughter herſelf ; and this appoint- 
ment was a good appointment to her, though if it 
had been done by will, and independent of any modification 
introduced by the daughter, it would not have been 
good; becauſe the huſband and children of the mar- 
riage, born after the death of their, grandmother, 
were not immediate objects of appointment. There- 
fore it was juſt as if it was appointed to ber, and ſbe 
bad ſettled it ſo with the huſband. 


Powers of appointment of this nature may be divid- 
ed into general powers, and particular powers. 


A general power of appointment, is diſtinguiſhable 

from a particular power of appointment, inaſmuch as 

tne former, enables the party to appoint the eſtate to 

ans prijons he thinks proper having a capa. ity to take 

„dr whereas the latter teſtrains him to 
eds, as the children of the party himſelf 
/ owner perſyuns ſpecifically deſcribed. 


4 powers may be conſidered as in two pre- 
s, Viz, whete the powers are reſerved by 
- owner of the cſlate, retaining at the ſame time 

I . his 
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one, the frechold deſcended to the deviſor's. ( 395 
heir at law, Therefore till the birth of ſuch Vide infra. 
ſon 


a 


—— 


his original ownerſhip by a reſulting uſe, or expreſs 
initation of the fee to himſelf ; and powers reſerved 
by the owner on aliening the eſtate for a good con- 
ſideration, as marriage, or the like, or to a I 
in conſideration of money. 


But whether fuch general powers be in the firſt or the 
ſecond of theſe predicaments, it appears to me, that if 
the at be merely and ab/fraFedly an exerciſe of the 
power capable of taking effect by virtue of the power 
oy, the principle before laid down, © that the uſes li- 
mited by the power, muſt be ſuch as would have 
deen good, if limited dy the original deed,” applies 
with equal force to a general, as to a particular 
power ; for if it were otherwiſe, ſuch general power 
of appointment might, in the execution of it, have 
the ſame tendency to a perpetuity, as a particular 
power; for we are to obſerve that a general power 
while the eſtate is unexecuted ia the appointee, ſuſ- 
pends the abſolute alienation of the ſubject on which 
it attaches by the per ſons in whom that ſubjeR is 
velled, whether it be the owner or a ftranger, in 
the ſame degree as a particular power ; for whenever 
the eſtate is executed in the appointee the uſes before 
veſted are deveſted, and diverted into a different 
channel, ſo that no diſpoſition can be made by thoſe 
who are poſſeſſed of the legal eſtate, while the power a y 


bangs over it, which will not be ſubject to its you 
tion. 
Vor. II. 3 b4 Thus | 
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ſon or B.'s death without one, C.*s remainder 
mult have been executory, being a freehold 
| i limited 
Thus if 4. owner of an eſtate in fee · ſimple in 
lands, were to limit them to the uſe of ſuch perſon 
or perſons (generally) for ſuch eſtate or eſtates, &. 
as he (A.) ſhould appoint, and in the mean time, and 
fubje& to ſuch power, to the uſe of B. in fee; and 
then A. exerciſed his power in favour of C. & a per- 
ſon unborn at the time of the creation of the power 
for life, remainder to his firſt and other ſons in fee, 
ſo as to make the ſons of C. take by purchaſe ; be 
would thereby be enabled to tie up the property, be- 
yond the period of a life in being, and twenty-one 
years after, computed from the time at which the 
inſtrument creating the power bore date (which is 
the point of time to which our attention muſt be 
directed) in the ſame manner as if ſuch declaration 
were made in the exerciſe of a ſpecial power ; for 
in ſuch caſe, if the appointment were valid, no com- 
plete alienation could take place, until the unborn 
iſſue of the ſon of C. (if any) he (C.) being unborn at 
the time of the creation of the power, attained twen- 
ty-one. Or taking it in another point of view, the 
perſon in whom the fee is veſted, ſubject to the pow- 
er, could not alien his eſtate, but ſubject to be di- 
veſted by C. 's iflue (if aay) and ſuch iſſue would take 
the fee · ſimple, under the power, as purchaſers 
though the unborn iſſue of a perſon unborn, at the 
creation of the power. 


. #+® N.B. A capital is inſerted merely to diſtinguiſh the 


firſt appointee. 
I am 
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limited to commence in futuro, without any 
preceding eſtate of freehold to ſupportit ; for 
the 


I am aware that ſuch general power is viewed in 
a different light in the additional note to which 
I have ſo often alluded, Co. Litt. 201 b. in which 
a general power, and a particular power are diſtin- 
guiſhed by the circumſtance “ that the former ena - 
« bles the party te appoint the gate to any perſon he 
&* thinks proper and it is ſaid “ that a general power 
« of appointment has no tendency to a perpetuity, 
« as from its nature, it enables the party to veſt 
«the whole fee in himſelf or in any other perſon, 
Land to liberate the eſtate intirely, from every ſpe- 
«cies of limitation, inconſiſtent with that fee. 
«In fact therefore giving a perſon ſuch a power is 
« nearly the ſame as giving him the abſolute fee. 
©'[he only difference is, that it enables him to do, 
« through the medium of a ſeifin pteviouſly created, 
« that which, if the fee bad been actually limited to 
© him, he might do by a conveyance of the land it- 
« ſelf.” So that in both caſes his power of alie- 
« nation is of the ſame extent.” But in caſe of 
« a particular or qualified power, where the objects 
«are limited, the caſe is intirely different. The 
« |imitation of the objedts takes the land out of 
« commerce, and of courſe has a tendency to that 
te perpetuity, which the Znglih law of real property 
« Joes not admit.“ 


The author of theſe notes in this paſſage has con- 
ſidered the mode in which a general power may be ex- 
ecuted, as a peculiar quality or property of ſuch power; 
whereas it is no peculiar property or quality of ſuch 
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the freehold deſcending to the heir atlawof 4. 
was na part of the hmitation in the will; but 
only 


general power that it may be executed in fee, and 


if it were, that would not remove the objection, that 
tde period at which the e ſtate is toveſt, if there wereno 


reſt riftion, as tothe capacity of the perſon to take a a 
purchaſer, in reſpect of his being or not being in eſe at 
the time the power is conſummate, might be at any 
diſtance of time, however remote. A general power, 
may be executed for ſuch eſtates, as the donee of the 
power thinks proper, ſo as the eſtates be within the 
limits allowed by law, and ſo may a particular power, 
if it extends aver the fee, and the objects, in whoſe fa- 


our it is exerciſed, be ſuch perſons as the power pre- 


ſcribes. And if ſuch general power be exerciſed in 
favour of objects, not capable by law to take otherwiſe 
as purchaſers, from the contingency of their exiſtence 
being too remote, the ſubject of ſuch power, if the 
power be valid, is thereby taken out of commerce, 
in like manner and the power in effect, has the 
ſame tendency to a perpetuity, as the ſame kind 


of limitation by a ſpecial power, when ſo exe- 
cuted. It makes no difference in the public regu- 


lavion of property, whether the eſtate be, by the ex- 
erciſe of the power, veſted in the unborn child or 
children of the unborn iſſue of a particular perſon 
or particular perſons ſpecified in, or whether it be 
thereby veſted in the unborn child or children, of the 
unborn ifſue of a perſon unknown, until pointed out 


by the donee of the power; the effect upon commerce 


will be the ſame, and conſequently the legal objeQion 
to that mode of exerciſing che power equally forcible, 
Indeed 
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only deſcended in conſequence of its not hav- 
ing been thereby limited, and therefore had 
no 


— 


— D— 


Indeed where the general power of appointment, 
and the legal eſtate, are veſted in the ſ /me perſon by 
the deed creating the power, and limiting the legal 
eſtate, the inconvenience of a perpetuity will be 
prevented upon another principle of conſtruction, 
namely, that if the donee of a power, and poſſeſſing 
the abſolute legal intereſt in the ſubject, diſpoſes of 
part of his intereſt in the ſubject for a valuable con- 


ſideration to take effect out of his intereſt, and then 


executes his power for a valuable conſideration alſo, 
he will be confidered as having extinguiſhed his 
power, to the extent in which he has departed with 
his intereſt, But this principle is applicable only 
to the caſe of alienations for a valuable conſide- 
ration. 


And now I am ſpeaking of powers, whereby the 
party who has a ſpecial or general power of appoint- 
ment, and is alſo irtitled to the fee, or to any parti- 
cular eſtate, carved out of it, is enabled to diveſt uſes 
previouſly veſted, and whereby ſhifting and ſpring- 
ing uſes are carried into effect, and which, under 


different modifications, are become component parts 


of moſt ſettlements, in which property of any conſi- 
derable value is arranged, I ſhall offer ſome obſer- 
vations on the nature and operation of deeds framed 
by conveyancers, for carrying them into execution. 
It has been obſerved that all powers, created for the 
purpoſe of giving effect to ſhifting or ſpringing 

nes, 


379 


380 


Of other Matters relating to 


no connection with C. s remainder in the light 
of a preceding eſtate. 


But 


* 


uſes, or other executory limitations, take effect 
primarily by way of revocation of the old, and of li- 
mitation of new uſes. Therefore, where, in a ſet. 
tlement, taking effect, through the medium of uſes, 
a ſpecial power is reſerved to the owner of the fee, 
or of ſome particular eſtate, carved out of it, or to 
any other perſons for enabling him or them to ſell 
or exchange, or make partition or demiſe, or the 
like, the deed for carrying the power into execution, 
according to the beſt forms, includes, not only an 


exerciſe of the power, but a conveyance by leaſe 


and releaſe from the original truſtees to uſes, and the 
owner of the eſtate, or ſome particular eſtate carved 
out of it. This form of conveyance is purſued 
from the abundant caution with which thoſe, who 
have practiſed in this line of the profeſſion, have conſi- 
dered themſelves as bound to act, and from a thorough 
knowledge of the legal effef? of ſuch powers, and 
the operation by which that ect is produced. For 
as the exerciſe of the power operates firſt as a re- 
vocation of the old uſes, the conſequence is, that 
the legal eſtate neceſſary to feed the new eſtates 
in the ſubjeR in which thoſe old uſes were limited, 
is reſtored to the original truſtees to uſes, freed and 
diſcharged from the uſes previouſly declared, and, in 
contemplation of law, remains in thoſe truſtees, for 


an inſtant, ready to feed the new uſes limited in the 


exerciſe of the power. Now, if, by any accident, 
the 


—_— 
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But here an obſervation isto be attended to, 
that notwithſtanding the rule, that if one limi- 
tation 


—_— 


the limitation of the new uſes ſhould fail, then the 
legal eftate, reſiding for the inſtant in the truſtees, 
would paſs by the leaſe and releaſe, by way of im- 
mediate limitation, to the perſons intended to take 
under the new uſes declared by the power; and upon 


| the ſame principle of abundant caution, the owner 


is made a party to ſuch releaſe, firſt, in order to take 
from him a legal conveyance of any particular in- 
tereſt limited to him by the old uſes, and, Secondly, 
to ſupply any defect in the inſtrument out of which 
the power ariſes, in reſpect of the creation of the 
power, ot the limitation of uſes thereby ſubjected 
to the power; for if the power ſhould be badly 
created, and the limitations in the original aſurances 
void, the conſequence would be, that the eſtate 
wouid bave remained in the perſon, by whom the 
power was created, and the ſubſequent limitations 
were declared. The conſequence is that this form 
of conveyance conſiſts of two parts; Firſt, an execu- 
tion of the power, taking effect through the medium 
of the ſtatute of uſes; Secondly, a conveyance of 
the eſtate by tranſmutation of poſſeſſion, taking ef- 
fet, through the medium of a leaſe and re-leaſe, is 
which the leaſe takes effect, through the medium 
of the ſtatute of uſes, and the releaſe by the com- 
mon law; for a releaſe upon a leaſe for years is 
clearly a common law conveyance, and not a con- 
veyance executed by the ſtatute of uſes, It is upon 

| theſe 
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tation be executory, every ſubſequent one 
muſt be ſo likewiſe; yet a preceding execu- 


tory 


th 


— — 


theſe principles that it is conſidered as inartificial, 
to blend the execution of the power, with the re- 
leaſe in the deed, executing the power; or to de- 
clare that the releaſe is made in execution of the 
power ; for ſuch ſuggeſtion is incompatible with 
the nature of the aſſurance, and in truth deſtroys 
its eſtect; becauſe in either of the latter modes of 
proceeding, the whole inſtrument is declared by the 
parties to operate through the medium of the power, 
and therefore to involve merely a proper and im- 
proper execution of the power for all powers ought 
to be executed, in the words in which they are 
given) inſtead of an execution of the power, and 
a legal conveyance by way of tranſmutation of poſ- 
ſeſſion, to ſupply any defect in the original deed, 
creating, or ſubſequent inſtruments exerciſing the 
power. 


Mr. Butler in his note upon this ſubject to which 
J have ſo often had occaſion to allude, diſputes the 
propriety of creating powers of this nature, by words 
authorizing the donee of the power (where the ob- 
ject of the power is to enable him to ſell or ex- 
change, grant, leaſe or demiſe) to ell, or exchange, 
grant, leaſe, or demiſe; that Gentleman conſidet- 
ing that ghereby the terms, expreſſing the ope- 
ration of appointments and conveyances, are, 


both in the deeds creating the powers, and the 
| deccs 
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gent, when a ſubſequent limitation though it 


be 
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deeds by which. they are exerciſed, confounded, 
Now it appears to. me that the confuſion may not 
be in the terms themſelves, but in the ideas enter= 
tained in reſpe# of the terms and their application. 
The creator of powers of this nature, is not meant 
to deſcribe the operation through which the purpoſe 
of his delegation is effected, but what he delegates ; 
therefore it ſeems to me perfectly correct to ſay, the 
donee © ſhall have power to ſell” or to demiſe, or to 
« exchange” or © it ſhall be lawful for him * to ſell” 
or «© to exchange” or © to demiſe” for that which he 
is to do is to ſell or exchange, or demiſe ; the medium 
through which he is to do it, is the exerciſe of a 
power, becauſe, having no intereſt in himſelf in the 
ſubje&, he cannot affect that ſubjef but by delegation 
from him who has an intereſt therein; but the thing 
to be effeQed, whatever may be the medium, is a ſale, 
exchange or demiſe, and a ſale or exchange, or demiſe, 
not of the perſon through the medium of whoſe direc- 
tion or appointment it is produced, but of the perſon 
who delegated the power, whereby it is produced, 
When executed it ſtands as a limitationorlimitations 
in the deed creating the power. It is the act of the 
cree tor of the power by the agency of the donee of 
the power. It is therefore juſt as much a ſale or 
exchange, or demiſe, as if made by the perſon who 
delegates the power, or as a ſale or exchange by a 

Vol. II. *Bb8 perſon 
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be to take effect in future, may not be uncer. 
tain or conditional (otherwiſe than in reſpect 


— of 


— — 


perſon under a warrant of attorney, to fell or ex- 
change, and execute conveyances for that purpoſe; 
the only difference is in the medium or operation 
by which it takes effect; the effect is produced by 
different modifications of delegated authority, but 
the thing effected is the ſame, 

It is ſaid in the note above-mentioned “ that 
where the power of ſelling or exchanging is given 
in the terms, that it ſhall be lawful for the truſtees, 
to grant, bargain, ſell, releaſe and confirm the lands, 
it is improper; for, in the ſtrict ſenſe of thoſe words, 
it is impoſſible for the truſtees to grant, bargain, 
ſell, releaſe or confirm, becauſe they have no actual 
efiate, except their eflate for preſerving Contingent Re- 
mainders, and therefore cannot convey the lands for a 
larger term.” But it ſeems to me perfectly imma- 
terial, in u at form of language the power is con- 
ceived, Whether it be enabling the donees to re- 
yoke the old uſes, and appoint new uſes, or enabling 
them to grant, bargain, ſell, releaſe and confirm, 


or in any other terms. Whether the power be 


veſted in the truſtees, or in third perſons, they 
(the donees of the power) want no eſtate to trans- 
fer, previous to the inſtant of exerciſing their power; 
and on the inſtant of executing their power, a ſeiſin 
or eſtate will ariſe in the donees of the power, if 
they are the truſtees of the legal eſtate; if they 

: are 
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of the poſſibility of its expiration before the 
former veſts or fails) but may be ſo limited 
| | as 


n — 5 
———— — 


are not, then in the truſtees of the legal eſtate under 
the deed creating the power, ſufficient for the pur- 
poſes of the power, under the circumſtances of the 
power, by that magical tranſmutation of poſſeſſion, 
which the ſtatute of uſes produces, and which is 
adequate to every purpoſe, required to carry the 
power into effect. So that where the creator of the 
power ſays it ſhall be lawful for the donee of the 
power, (be that donee the truſtee of the legal eſtate 
which is to feed the uſes, neceſſary to effeQuate the 
power, or barely the donee of the power) to grant, 
bargain, ſell, releaſe, and confirm; and ſuch donee 
executes an inſtrument, whereby he transfers the 
ſubje by thoſe words with ſuch formalities as are re- 
quired to attend ſuch execution, the ſtatute of uſes 
draws into the truſtees, ſuch an eſtate, as is adequate 
to transfer a poſſeſſion to ſuch uſes, as ſuch grant, bar- 
gain and fale, releaſe, and confirmation requires, and 
the appointee is in as grantee, bargainee and releaſee 
of the creator of the power, and all the covenants and 


warranties which run with the land are transferred to 


the appointee, juſt as they would have been had the 
creator of the power, himſelf, conveyed the eſtate by 
thoſe forms of conveyance. So if the power is ta 
exchange, the ſtatute, on the exerciſe of the power, 
effects an exchange with all its concomitant inci- 
dents, by means of the agency of the donee of the 
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as to take effect, either in default of the pre- 
ceding limitation taking effect at all, or by 
| way 


a — —-— — — —— 


— — 


power, who, whether he be a donee of the power 
only, or both donee of the power and truſtee of the 


legal eſtate, acts inſtrumentally only, ſo far as he 


confines himſelf to the power, and merely names 
the appointee, and aſcertains the uſes neceſſary to 
effect the purpoſe, and the ſtatute ſupplies all the 


machinery. 


It is admitted in the note to which I have alluded 
« that eſtates created by powers and eſtates created 
by conveyances, are after their creation the ſame,” 
[ am not aware; what is the meaning of this pro- 
poſition, if it be not, that whether a ſale, an ex- 
change, or a leaſe be produced by a power, or by 
2 conveyance by the limitation of uſes, it is a ſale, 
an exchange, or a leaſe, with all the incidents ap- 
pertaining to thoſe modes of enjoying property; if 
it mean merely that eſtates, however created, are 


portions of time in property, which is the only 


ſenſe I can annex to the propoſition, if it be not 
that before mentioned, it ſeems merely a circuitous 
mode of expreſſing a ſelf· evident propoſition, namely, 
that an eftate is an eflate. But if the former be the 
true meaning of the propoſition, ſurely there can be 
no confuſion in denominating a power, the exerciſe 
of which produces a ſale, or an exchange, or a bar- 


gain and ſale, or a releaſe, or a confirmation, or 2 
leaſe, 


re 


— 
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way of remainder after it, if that ſhould take 


effect. In either of thoſe caſes, we ſee, it 


muſt 


- ——_—_— — 


6 


leaſe, a power of felling, or a power of exchanging, 
or leaſing, c. and the intereſt, or eſtate e ſfected 
by the exerciſe of ſuch power, is a ſale, an exchange, 
2 leaſe or the like; what confuſion can ariſe from 
creating the power in the appropriate term by which 
the thing to be effected thereby is known; that is, 
by the words * that it ſhall be lawful for the donee,“ 
i.e, that the donee ſhall have power, to grant, to 
bargain and ſell, to releaſe, to confirm, to ex- 
change, or to leaſe, &c. 


Perhaps I may be faid to be playing with words 
myſelf, unleſs I can lugge!t ſome ſolid reaſon, why 
| am fo itrong an advocate for retaining the lan- 
guage, in creating theſe kind of powers “to be 
found as (Mr. Butler obſerves) in the beſt drawn ſet- 
tlements”-and I believe I might ſay, in all well drawn 
ſettlements, from the periods at which ſuch ſettle- 
ments were firſt in uſe to the preſent day. I think the 
circumſtance, that the exerciſe of the power, does 
much more than merelyeffeQuuate the appointment of 
a uſe in lands, is in itſelf a ſolid reaſon, for purſuing 
the preRical form now uſed. It places the ap- 
pointee in relation to the creator of the power, in all 
teſpe cis, in the /me ſituation, as if the creator of 


the power had bimſelf done in regular form, the 


thing the power authorizes, and the appointee is 
Ce | that 
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muſt veſt at the time appointed for the preced. 
ing limitation to veſt ; for ſhould the preced- 
ing 


nr 


that character: He is the vendee, the exchangee, 
the bargainee, the releaſſee or the /e/ze. 


Upon what ground is it, that the appointee under 
an exchange, is entitled to the implied warranty 
incident to an exchange, but that the tranſaction is 
an exchange.“ Upon what ground is the leſſee 
under ſuch a power intitled to the advantages de. 


rived to leflees, under the ſtatutes in their favour, 


and the creator of the power, or his heirs intitled 
to the remedies given to leſſors, by thoſe ſtatutes for 
recovery of their rents, &c. but that the former are 
leſſees, and the latter leſſors, and the eftate a leaſe, 
And might it not be contended, that if the donee of 
the power cannot exchange or cannot leaſe, that the 


- appointee is not in by exchange, or is not a leſſee, 


Perhaps in theſe times, ſuch an argument might not 
meet with much attention, but why expoſe parties 


to the poſſibility of ſuch an argument againſt them, 
when by purſuing the common form uſed by the 


beſt conveyancers, even a momentary doubt is 
avoided, Upon the whole it ſeems to me the pol- 
ſibility of raiſing a doubt is a ſolid reaſon for avoiding 
the adoption of unuſual language in ſuch caſes, and 
that therefore the alteration ſuggeſted in the prati- 
cal forms, uſed in creating ſuch powers, rather 
tending to produce than to avoid confuſion, had 
better be omitted than adopted. 


ww 
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ing limitation fail of taking effeR, the ſubſe- 
quent one will then veſt in poſſeſſion ; ſhould the 
preceding take effect, the ſubſequent one will 
at the ſame inſtant, veſt in intereſt as a remainder 
upon the preceding one, and then become lia- 
ble to the ſame modes of deſtruction as other 
remainders of the ſame kind are ſubject ro.— 
Thus, where there was a deviſe to two truſ- 
tees and their heirs to receive the rents until 
B. ſhould attain 21; and if B. ſhould attain 
21 or have iſſue, then to B. and the heirs of 
his body, but if B. ſhould happen to die be- 
fore 21 and without iſſue, remainder over; 
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(397) 


2 Vez. 243. 
Brownlword 
v. Edwards, 
Vide ſupra 
167. 


B. attained his age of 21, and afterwards died 


without iſſue: Lord Hardwicke, conſidering 
the word and as uſed for or, and the condi- 
tion as disjunCtive inſtead of copulative, de- 
creed that the remainder over ſhould take 


effect, upon the apparent intent of the teſta- 


tor, that it ſhould take place, either in default 
of B.'s attaining 21, or on his dying without 
iſſue. | 


And where feme covert, purſuant to a power, 
left her huſband the profits of certain eſtates 
for life, and after his death her eſtates to her 
children, if ſhe ſhould leave any to ſurvive her, 
but in caſe ſhe ſhould leave no ſuch child or 
children, nor the iſſue of ſuch child and chil- 


C 3 dren, 


and vide 
Hay wood v. 
Stillingfleet, 
infra. 


Southby v. 
Stonehouſe, 
2 Vez. 610. 


( 393) 


Collinſon v. 
Wright, 
1 Sid. 148. 


1 Fq. Abr. 
158. pl. 8. 
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dren, and after the deceaſe of her huſband, 
the gave the eſtates to J. K. making him her 
ſole heir in default of iſſue left by ber. Lord 
Hardwicke held, that the children took eſtates- 
tail, and not in fee, and that the deviſe to J. X. 
was a veſted remainder, and not a limitation to 
take effect only on the event, of the teſtatrix's 
dying without leaving any child or the iſſue 
of any living at her deceaſe. He ſaid the 
teſtatrix had only expreſſed the double contin- 
gency, which there is in the caſe of every 
limitation in remainder after an eſtate tail, viz, 
there being no iſſue at all, or all ſuch iſſue 
dying without iſſue. 


We muſt be careful however to diſtinguiſh 
caſes of this nature, from a caſe where a teſ- 
tator deviſed to B. his fon and heir, and if he 
died before twenty-one, and without iſſue of 
his body then living, the remainder over, 
Sc. B. ſurvived the twenty-one years, and 
it was held that he had a fee-ſimple immedi- 
ately, and that the eſtate- tail was to ariſe upon 
a contingency which never happened, as he 
attained twenty-one: and likewiſe from a 
caſe, where the teftator deviſed land to his 
wife till his fon came to his age of twenty-one 
years, and then that his fon ſhould have the 
lands to him and his heirs, and if he died 

without 
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without iſſue-before his ſaid age, then to his 


daughter and her heirs; it was held to be an 
executory deviſe to the daughter, if the con- 
tingency happened; and that in the mean 
time the fee deſcended to the ſon, and if he 
attained twenty-one, though he afterwards 
died without iſſue, or if he ſhould leave iſ- 
ſue, though he died before twenty-one, yet 
the daughter was not to have the lands; be- 
cauſe he was to die without iſſue, and before 
twenty-one to intitle her. 


For in theſe two laſt caſes we obſerve the 
deviſe to the ſon was in fee, ſo as not to ad- 
mit a regular remainder after it; whereas in 
that of Brown/word v. Edwards, the firſt de- 
viſe was in tail; upon which circumſtance 
Lord Hardwicke laid ſo much ſtreſs, as to ſay, 
that had the firſt deviſe been to B. and his 
heirs, the conſtruction he gave could not, he 
believed, be made; for where there was ſuch 
a contingent limitation, he did not know 
that the court had changed the word beirs 
into heirs of the body, to make it ſo through- 
out; and it may be remarked, that this diſ- 
tinction ſeems founded upon a principle 
nearly allied to the grounds of that diſtinc- 
tion which I have ſtated above, berween the 
caſes of Pells verſ. Brown and * v. 
Spalding, | 
Cc4 I li 


And vide 


Barker v. 
Suretees. 
Stra. 1175. 


( 399 ) 


Supra,p. 307. 


Vide ſupra, 
p. 163. 
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I have already obſerved, that where a de- 
viſe is made upon a condition annexed to a 
preceding eſtate, that is, where it is made af- 
ter a preceding executory or contingent limi- 
tation or is limited to take effect on a con- 
dition annexed to any preceding eſtate; if 
that preceding limitation or contingent eſtate 
never ſhould ariſe or take effect, the re- 
mainder over will nevertheleſs take piace, 
the firſt eſtate being conſidered only as a 
preceding limitation, and not as a preceding 
condition to give effect to the ſubſequent li- 
mitation, 


This I have inſtanced in the. caſe of a de- 


viſe to truſtees for eleven years, remainder to 


n 
v. Edge, 


Supra, p. 163. 


1 Eq. Abr. 
245. Jones 
v. Weſt. 
combe. 


the ſons of B. ſucceſſively in tail, provided 


they ſhould take the teſtator's ſirname, and 
if not, or they ſhould die without iſſue, re- 
mainder to the firſt ſon of C.; and though 
the deviſe to the ſons of B. failed, yet the 
remainder to the ſon of C. took effect, and 
the limitation to the ſons of B. was not held 
to be a condition precedent to its taking 
effect. 


So where A. poſſeſſed of a term for years, 
deviſed it to his wife for life, and after her 
death to the child ſhe was then enſeint with, 
and if ſuch child ſhould die before the age of 

twenty- 


twenty · one, then one third part of the ſaid 


term to his ſaid wife, and the other two thirds 
to certain other perſons; one queſtion was, 


whether this deviſe to the wife was good, ass 


the event happened; becauſe the wife was 


not enſeint, and ſo the contingency upen 


which the deviſe was made to her, viz; the 
child's death under twenty-one years of age 
| never happened. Lord Harcourt held that 


OT 


However „ 


_ R | 
in fee, upon condition he ſhould pay the teſ Fludd, For- 


tator's debts, Fc. if he did not, then to B., 
A. died in teſtator's life-time, and it was held 
that B. took nothing. 


But the authority of the laſt caſe has been 
repeatedly over-ruled, by ſeveral ſubſequent 
determinations. - Thus in the caſe of Hopkins 


v. Hopkins, where the firſt deviſee died in the 


life-time of the deviſor; the Contingent Re- 


mainders over, as they were not veſted at the 


deviſor's death and the preceding freehold 


3 


Tbe caſe of Graſcott v. Warren, ſhortly ſtated 
here in the 2d edition, is expunged in Mr. Fearne's 
copy. Vide the caſe infra 411. in notes. 
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Andrews v, 
Fulham. 
cited 1 Vez. 


421. 
1 Will. 107. 


3 Burr. 1624. 


(402) 


Roe v. Wic- 


kett, cited 
1 Vez. 421. 
1 Wili. 107. 


3 Burr. 1024. 


failed, were held to enure by way of executory 
devile. 
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And again, in a caſe in B. R. where the 


above mentioned limitation in the caſe: of 


Jones v. Weſtcombe was brought into queſtion 


again. Lee C. J. delivered the opinion of the 
court, Thar the limitation over was good, 
ce that the deviſe to the infant being ineffec- 
<« tual, was out of the caſe, and the law the 
« ſame whether the deviſe immediately pre- 
te ceding the limitation over was originally 
« void, or became ſo by non-exiſtence or non- 
« entity of the perſon; for that fince the law 
« allows ſuch limitation ovet, it allows the 
te waiting for it; that it was one of thoſe exe- 
te cutory limitations which depend on ſome 
© contingency, on the failure of a preceding 
« limitation ; none of which take in all the 


% ways of falling, but till it was the ſame 


* thing. 


This reſolution was upon the leaſchold part 
of the eſtates which paſſed by the will. But 
afterwards the ſame point, in regard to the 
freehold lands, came into queſtion before the 


C. B. which court was of opinion, that the 


event of no child's being born was a ca/us 
omiſſus, concerning which no direction was 
given 


given by the will; that the rule was, that an 
heir at law is not to be diſinherited but by 
expreſs words or neceſſary implication; ſo 
that upon that ground the deviſe over could 
not take effect: that Andrews v. Fulbam be- 


395 


ing a determination on the leaſehold, was 


diſtinguiſhable ; that the plaintiff there had 
aſſented to the deviſe over, and ſo was con- 
cluded : and that there was a difference of 
conſtruction between the leaſehold and free- 
hold, becaule of the favour ſhewn to an heir 
at law. 


Upon this another ejectment was brought 
in B. R., when Lee Ch. J. delivered the opi- 
nion of the court, that the deviſe over was to 
be conſidered as a limitation ſubſequent; the 
firſt asa preceding limitation (not a condition) 
which, whatever way it was laid out of the 
caſe, the other took effect. That the true 
conſtruction of the will was that there was a 
good deviſe to the wife for life, with contin- 
gent remainder to the child in fee, with a de- 
viſe over, which they held a good executory 
deviſe, as it was to commence within twenty- 
one years after a life in being ; and if the con- 
tingency of a child never happened, then the 
laſt remainder was to take effect upon the 


death of the wife; and the number of con- 
tingencies 


Gulliver v. 
Wickett, 
1 Wil. 105, 


( 493) 


| 
| 
| 
| 
| 
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tingencies were not material, if they were 
all co happen within a life in being, or a rea- 
ſonable time afterwards. 


Again, in another caſe, where the teſtator 
gave a ſum of money to truſtees, to pay the 


yearly intereſt and produce thereof to his chil. 


dren after their ages of twenty-one, equally 
between them, and after their reſpective de- 
ceaſes, to divide the ſhare of each child among 
the iſſue of ſuch child, as the parent ſhould 
appoint, and for want of appointment amongſt 
ſuch iſſue equally at their reſpective ages of 
twenty-one years, and in caſe any ſuch iflue 
ſhould die under that age, the ſhare of the 
iſſue ſo dying to go to the ſuryivors, and in 
caſe all the iſſue of any of the teſtator's chil- 
dren ſhould die under twenty-one, to be divided 
equally among all the teftator's other children : 
P. one of the teſtator's children died, after at- 
taining the age of twenty-one, without baving 
had any iſſue. And the queſtion was, whether 
his ſhare was abſolutely veſted in him, and if 
not, then as the teſtator had made no provi- 
fion for the ſhare of any child who ſhould have 
no iſſue, it was contended it ſhould fall into 
the refduum of his perſonal eſtate : for that 
the only caſe in which any child's ſhare was 
given over to the ſurviving children, was 


vpon 
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upon the contingency of all the iſſue of ſuch 


child dying under twenty-one, which here had 


not happened, becauſe P. never had iſſue. 


Lord Hardwicke was clear that it never veſt- 
ed in P. himſelf, for nothing was given to 
the children themſelves but the ſhare of the 
yeariy produce or intereſt of the principal ſum. 
But he was of opinion that it went accord- 
ing to the deviſe over; and though a diſ- 
tinction was taken between that and the caſe 
of Jones v. Weſtcombe, upon the ground of its 
being a diſpoſition merely of perſonal things, 
and therefore not to be conſidered as diſpoſed 
ol by way of remainder, but as to take effect 
ſtrictly according to the contingency upon 
which they are limited; yet his Lordſhip ſaid 
the caſe of Jones v. Weſtcombe, was an autho- 
rity directly contrary, according to Lord Har- 
court's opinion, and that he was of Lord Har- 
court's opinion upon the reaſon of the thing; 
that there could be no reaſon for a deviſe 
over in caſe of the iſſue of a child dying, and 


not in the caſe of a child itſelf dying without 


any iſſue at all. 


He thought there appeared an intent that 
it ſhould go over abſolutely ; that the intro- 
ductory words of the reſiduary clauſe were, 

after 
2 
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after payment of all debts and legacies, &c. he 
gave the reſidue; that this was a particular 
legacy divided from what he intended to be. 
the re/idue; and his Lordſhip was of opinion, 
the ſhare of P. ought to go _—_ the ſur- 
viviog children. 


1 Vezey 420. I in Pi caſe of Avelyn v. Ward, where A. 
- deviſed his real eſtate to his brother B. and 

his heirs, on condition that B. ſhould give a 

releaſe within three months after the teſtator's 

death; but if B. ſhould neglect to give ſuch 

releaſe, he deviſed it to R.; the firſt deviſee 

died in the life-time of the teſtator, and it 

was decreed that the deviſe over ſhould take 

place; and though a diſtinct ion was contended 
for, between the caſe of a remainder over af- 

ter an executory particular eitate only, and 

thoſe caſes wherein an executory deviſe was 

introduced after a diſpoſition of the whole 

fee, yet Lord Hardwicke exploded that diſtinc- 

Aud vide tion, as he did not find (he ſaid) any authority 
— to warrant it; and he thought the caſe of 
infra. Jones v. Weſtcombe, above cited, a ſtrong au- 
(406) trhority, that the conſtruftion ought to be 
the ſame, whether it be the caſe of a remain- 
der limited conditionally after a particular 
eſtate, which never takes effect, or whether 
it be a contingent limitation after a fee : fot 


FROS 
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in that caſe it was ſo in reſpect to the freehold, 


notwithſtanding the deviſe for life which 
was precedent to the limitation in fee to 


the child; for as that fee to the child ſtood 
before the limitation over, the preceding 


eſtate for life did not alter the caſe as to that 
point (a). | 


It 


- 


(a) So where one deviſed copyhold lands in man- 
ner following as to my copyhold, which I have 
or intend to ſurrender to the uſe of my will, I 
give, &c. and the remaining third I give to the 
child with which my wife is now enſeint, and to 
the heirs of ſuch child or children for ever; and if 
ſuch child or childrea ſhould not be born alive, or 
being born alive thould die, without leaving law- 
ful iſſue, or before he or ſhe has diſpoſed of the 
ſame, I give it to my wife.” The wife was not 
with child. Lord Hardwicke Chancellor was of 
opinion it was well deviſed and paſſed by the will, 


and that it ought to be conſtrued, as if he had ſaid 


ond if na child be born alive. Taylor v. Taylor, 1 Ath. 
386. 


Again in the caſe of Statham v. Bell, where S. 
made his will, in which, among other things, he 
ſaid “ Whereas my wife is now pregnant, if the 
bring forth a ſon, I will that he ſhall inherit my 
eſtate at twenty-one years old, paying 4/. a year 
to my wife, and 300. a year to my daughter, at her 

1 coming 
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It has been ſaid indeed, that in caſes of 
executory deviſes there can be no limitations 
over; 


* 


—— 
* 


coming to the age of twenty-one years, and 100. 


more to her on the death of my wife: but if it be a 
daughter, I give one moiety to my wife, and the 
other to my two daughters, to be divided between 
then” at the age of twenty-one years, if either die 
before that time, the ſurvivor to have her ſiſter's 
ſhare ; if both die before that time, I give both 
their ſhares to my wife and her heirs for ever. If 
ſhe die, then I give her ſhare to my two daughters,” 
The teſtator died leaving his widow and an only 
child, a daughter; the teſtator's wife was not en- 
ſeint at the time of making the will, nor at the 
time of the teſtator's death, the daughter died un- 
der age, and without iſſue, The queſtion ſtated, 
on a caſe out of Chancery for the opinion of the 
court of King's Bench, was, whether the wife took 
any, and what eſtate under this will, no child being 
born. The counſel againſt the wife conſidered the 
ſimple queſtion to be, whether it was intended by 
the teſtator, that in the event which had happened, 
the wife ſhould take the whole eſtate. He inſiſted 
ſhe ſhould not, but upon the, precedent condition 


expreſſed in the will, viz. the birth of a ſecond | 


daughter, and the death of both without iſſue, 
which condition was not performed, and therefore 
ſhe could not be entitled. For if a fon had been 
born, he was to take the whole eſtate, ſubject to 


the incumbrances charged upon it. If a daughter, 
one 
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over; by which, it is preſumed, was meant, 
that where the whole intereſt is once 
given 


— 


.. 


one moiety only was to go to the wife, and the 
other moiety to the two daughters; and if both 
daughters died without iſſue, then the wife was 


to have the whole; therefore he did not intend that 


in all events the eſtate ſhould go to his wife, but 
only upon a particular contingency, which con- 
tingency had not happened. But the court of 
King's Bench were unanimouſly of opinion “ that 
it was the plain intention of the teſtator, that in 


| caſe no ſon ſhould be born, and he ſhould have no 


daughters, who ſhould live to the age of twenty- 
one years, that the wife ſhould have the whole eſtate; 
in the event which had happened ſhe was ſo en- 
titled.” And Lord Mansfield, who delivered the 
opinion of the Court, added, that the facts of this 
caſe differed from the famous caſe of Jenes v. Ne- 
combe, for here it was clear, that if the teſtator had 
died during the pregnancy, the eftate would have 
deſcended to the heir at law in the mean time. 
Cup. 40. Dougl. 65. 


And a ſimilar determination was made in the 
caſe of Gordon v. Adolphus, tated ſupra 227. in the 


note, 


In that caſe it was contended, on one fide, that 
the diſpoſition made by the teſtator of his effects, 
after the life eſtate to his wife, was confined to the 

Vor. II. D d event 
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given or included in any executory de. 


viſe, it cannot be again limited over on 
another 


* 


— 


event of her entering into a ſecond marriage; then 
and in that caſe only, it was, that the refiduary be- 
queſt to the daughter took place under the will, 


On the other ſide it was inſiſted that the teſtator 
meant to diſpoſe of his whole eſtate, and not to 


die inteſtate as to any part of it. He had given it 


to his wife during her life or widowhood ; after 
her death or ſecond marriage, he deviſed it to 
his daughter abſolutely, in caſe ſhe ſhould have 
iſſue; but if ſhe ſhould leave no * then it was 
given over. 


And the event of the appeal was aprecable to the 
latter arguments, for the decree appealed from was 
confirmed. 


Again in Bredford verſ. Foley, Dougl. 63. which 
was a Caſe ſent from the Court of Chancery for the 
opinion of the judges of the court of King's Bench, 
ſtating that 4. made his will, and thereby gave and 
deviſed all and ſiagular, his real eſtates whatſoever, 
and whereſoever to truſtees, and their heirs in truſt 
to preſerve Contingent Remainders, then to the 
uſe of his ſon B. for life, remainder to the firſt and 
every other ſon, which be ſhould have by any future 
wife, with whom he ſhould afterwards intermarry, 


in tail male, and for default of ſuch iſſue male to 
the 
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other contingency ; for where the whole 


intereſt was not limited in the firſt 
executory 


— 


— 


the uſe of the daughters of ſuch marriage, as tenants 
in common in fee- ſimple © provided always and it 
«is my full and expreſs intent and meaning, that if 
* my ſaid ſon ſhall hereafter marry, with any wo- 
« man, who is any ways related in blood to M. A. 
&« his now wife, that all and every the above limited 
« uſes, as far as the ſame ſhall relate to the iſſue of 
* ſuch future marriage, ſhall utterly ceaſe, determine, 
« and be void, to all intents and purpoſes, it being 
« my ſtedfaſt reſolution, as far as the law enables 
© me to hinder, that no perſon any ways a-kin to 
© her blood, or born or deſcended from any ſuch 
« rerſon, ſhall inherit any part of my eſtate, and, 
ein ſuch caſe, notwithſtanding there ſhall be lawful 
« ifſug of my ſaid ſon by ſuch future marriage, liv- 
«ing at the time of his deceaſe, my will and mind 
« js, that they nor either of them ſhall take any thing 
by and under this my will, but that the ſaid truſ- 
ag tees ſhall ſtand ſeiſed of all and fingular the ſaid 
« premiſes, to the uſe of all and every the child and 
« children of my late brother E. deceaſed, which 
« ſhall be living at the time of my deceaſe, to have 
* and to hold the ſame, if more than one child, to 
« them and their heirs, ſhare and ſhare alike, as 
o tenants in common, ad not as jointenants ;*” the 
daughters“ ſhares to be to their ſeparate uſe ** and 
in caſe all and every of the ſaid children of my faid 
» brother ſhould happen to die in my life-time, or 
Dd 2 « after 
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executory deviſe, it ſhould ſeem, there 
could be no queſtion as to the validity 
of 


—_— 
— 


after my death, without iſſue, then I hereby give 
<« and deviſe all and ſingular my ſaid real eſtate to 
© my right heirs; I mean ſuch heirs only as ſhall 
© be no ways related in blood, or claim any deſcent 
« from any perſon related in blood to the ſame 
« 17. 4. my ſon's now wife ; all and every of whom 
& I utterly exclude from any right, title or benefit 
„ from my real and perſonal eftate, in any ſhape 
& whatſoever.” The teſtator died. There were 
five children of E. his brother, living at the time 
of his death. B. the teſtator's ſon died without 
iſſue, and without marrying again, leaving T. F. H. 
his heir at law, but having made his will, diſpoſing 
of „what might become due to him in expectancy 
or reverſion” as therein mentioned. And the queſ- 
tion for the opinion of the Court was, Whether 
the children of E. the brother of the teftator, had 
taken any, and what eſtate, in the caſe that had 
happened. It .was contended on the one fide 
that the children of the teſtator's brother had taken 
an eſtate tail with croſs remainders, although the 


previous event on which the deviſe to them was 


limited, had never happened; for 1ſt, Theſe words 
were not to be conſtrued as conſtituting a condition 


- precedent, but as words of limitation. 2dly, That 


the intention of the teſtator was certainly to exclude 
the children, that his ſon might have by his then 
wife, and yet, according to the argument which 

| | would 


Executory Deviſes. 


of a further limitation, becauſe there 
ſtill remained ſome intereſt undiſpoſed 
| of, 


— — 


would be made uſe of for the heir at law of the ſon, 
ſuch chiidren, if there had been any, muſt have 
taken in the event that had happened. On the 
other ſide it was inſiſted, that this was a condition 
precedent ; that in every view the old reverſion 
bere muſt have remained, and that as to intention, 
it did not appear that the teſtator had taken into 
conſideration, the event of his ſon's having children 
by bis then wife, and not marrying again. Et per 
Lord Mansfield, nothing can be clearer than that the 
teſtator meant no child of M. A. ſhould take in 
any event, and yet if this was a condition precedent, 
ſuch child, if there had been one, muſt have taken. 


— 


The Court took time to conſider of their cer- 
tificate, and then certified © that they were of opi- 
nion, that the children of E. took ellates tail, with 
croſs remainders.“ | 


So in the caſe of Jefferys et Ux. v. Reynolds et Lx. 

6 Bro. Ca. Parl..260. where A. among other be- 
queſts © gave, deviſed and bequeathed unto truſ- 
tees, their heirs, executors and adminiſtrators, re- 
ſpectively, all ſuch ſtock, funds, mortgages, &c. aud 
all his eſtate therein, upon truſt, that they ſhould 
pay and apply the intereſt, Sc. unto and to the 
uſe of his wife, for and during ſuch and ſo long 
time only as ſhe ſhould continue his widow, and be 
Dd 3 and 
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of, and ene ſomething more to 
limit. 


It 


— 


— ů ů —— 


and remain ſole and unmarried, but in caſe his wife 
ſhould after his deceaſe intermetry with any after 
taken huſbard, then his expreſs will and meaning 
was, and then and in ſuch caſe he did direct his ſaid 
truſtees, to pay to his ſaid wite the yearly ſum of 
110 l. and no more, by and out of the interelt, Sc. 
of his perſonal eſtate, over and above the proviſion 
made for her by marriage articles, ſuch payment to 
be made as therein mentioned, and then and in ſuch 
caſe he willed and directed his (aid truitees to pay, 
apply and diſpoſe of the reavuc and overplus of the 
intereſt, Cc. o! all his ſtuck, funds, tc. for and 
towards the maintenance and educa'ion of his ſon 
C. and of all other hs child and children by his 
ſaid wife. And his will was, that then and in fuch 
caſe. all bis ſtock, &c. over and above what ſhould 
be ſufficient to anſwer and pay to his ſaid wife the 
ſaid clear yearly ſum of 110/. during her life, 
ſhould be receivedby his truſtees in truſt, for the uſe 
and benefit of his ſaid ſoa C. and of all ſuch child 
and children as aforeſaid, equally between them, 
ſhare and ſhare alike, if more than one, to be paid, 
aſſigned and transterred to him, her and them, &c. 
and that from and after the death of his ſaid wife, 
ſuch ſums of money and ſecurities as ſhould be re- 
ſerved to anſwer and pay her annuity ſhould go in 
like manner; and in coſe it ſhould fo happen that 

his 
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It is true, Aaderty was held, that where- 


ever the firſt executory limitation was in ſuch 
words 


— 


his ſaid ſon C. ſhould depart this life before twenty- 
one, and without leaving iffue, and that he ſhould 
have no nther child by his ſaid wife, or there being 
ſuch, all of them ſhould die in the life-time of their 
mother, and before twenty-one, then and in ſuch 
caſe his will was, and he did thereby authorize and 
impower his ſaid wife to give, diſpoſe, limit and 
appoint part of his ſaid perſonal eſtate as ſhe in 
her diſcretion ſhould think proper, and then alſo 
he gave, deviſed and bequeathed the reſt and reſidue 
of his ſtock, Sc.“ unto and amongſt certain per- 
ſons therein named and deſcribed as therein men- 


tioned, 


A. died leaving his wife B. and C. his only ſon, 
him ſurviving. Afterwards C. intermarried and 
died without iflue, having firſt made his will, and 
given ſome pecuniary legacies, and a moiety of the 
reſt and reſidue of his eſtate and effects to his wife, 
and the other moiety to his children, if any, if none 
then to his wife. | | 


And on a bill in Chancery filed by C.'s wife, - 
among other purpoſes, praying an account, and 
that the reſidue of her huſband's perſonal eftate 
might be paid, aſſigned, and delivered over to her: 
One queſtion was, whether ſhe was intitled to A.'s 


perſonal eſtate ? 
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words es would convey the whole intereſt, 
there any ſubſequent limitation was void, not- 
withſtanding 


— 


And it was inſiſted, that A. had not, by his will, 
diſpoſed of the reſidue of his perſonal eftate, ſave 


only in the event of his wife's marrying a ſecond 
huſband. 


And on a ſecond hearing before the Maſter of 
the Rolls, his Honor on this point of the caſe de- 
clared, that on the true conſtruction of A.'s will, 
the clear ſurplus of his perſonal eftate, not ſpe- 
cifically bequeathed, by the event which had hap- 
pened, was undiſpoſed of, ſubject to the life eſtate 
therein to his widow, | 


Sw this part of the decree an appeal was made 
to the Chanceilor, and the ſame was reverſed, and 


an appeai from that reverſal, carried to the Houſe 
of Lords. 


And it was obſerved on behalf of the appellants 
in the Houſe of Lords, that the teſtator A. had not 
given the truſt of his perſonal eſtate to his wife, du- 
ring her life, but during her widowhood only. 
If ſhe married again, he directed his truſtees to 
pay her, out of the produce of his perſonal eſtate, 
the annual ſum of 1104, only; and it was upon the 
contingency of his wife's ſecond marriage, that he 
had grounded every ſubſequent diſpoſition which he 
made; for upon the moſt accurate examination of 

every 


2 
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withſtanding the preceding limitation never 
took effect; as where a term was limited to a 


man 


— 


— 


every following clauſe, it was to be found, that 
the words then and in ſuch caſe, or ſome reſtrictive 
and correcting words equivalent to them, confined 
the diſpoſition therein made, to the event of ſuch 
ſecond marriage, which in fact never happened; 
and though ſuch a diſpoſition might ſeem extraor- 
dinary, it was not without precedent. And it was 
ſubmitted, that the conſtruction of the will muſt be 
made from the words of it, and the manner in which 
the teſtator had expreſſed his intention, without 
regard to the conſequence of ſuch conſttuction. 
In the event, which had happened, the reſidue was 
undiſpoſed of. , 


On the other fide it was inſiſted that the teſtator 


A. had by his will, made a complete diſpoſition of 


his fortune; as it appeared by the whole tenor of 
it, tnat he did not mean in any event to die inteſ- 
tate, If the ſuppoſed inteſtacy was to take place, 
upon the widow's not marrying again, the proviſion 
under his will, for his only child, would intirely 
depend on the conduct of the widow, and ſuch child 
would be provided for, only in caſe the widow did 
that, which the teſtator wiſhed her not to do: 
and if ſhe continued a widow, in the purſuance of 
the intention and inclinatioa of the teſtator, then, 
according to the conſtruction contended for, by the 
appellants, the only child of the teitator, was to 

loſe 
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man for life, and afterwards to his firſt and 
other ſons in tail ſucceſſively and for default 
of 


8 


Joſe all the proviſion intended for him by the will, 
But the true intent and meaning of the teſtator, 
plainly appeared to be, that in e events, his child 
was to tak? the perſonal eitate, after the death of 
the mother; but in calc he married again the child 
was to be let into a conũderable part of it even 
in her liſe- time. 


And the decree for reverſal of the judgment at 
the Rolls was affirmed. 


But the conſtruction of theſe: caſes proceeds 
mere!y upon the apparent intent, for though, where 
the preceding eſtate appears to be the only object 
of the condition, and the remainder appears in- 
tended to take effect, either gſter or in lieu of it, 
it will not be conſtrued to affect the remainder ; 
yet it is otherwiſe, wherever ſuch intent cannot be 
reoſ:nably preſumed. This will appear, as well 
from the foregoing caſes upon this ſubjeR, as from 


thoſe which immediately follow, and are illuſtrative 


of buth inſtances. 


Thus in the caſe of Seel and Lord. Orrery, 
ſtated ſupra vol. 1. 363. where A. deviſed his houſe, 
tc. to his wife for lite, upon expreſs condition that 
if ſhe ſhould marry again, then that the houſe, Oc. 
ſhould go forthwith to the eldeſt ſon, and his iſſue, 

, | Se. 
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of ſuch iſſue, remainder over; this remainder 
was held void, though no ſon was ever born; 
| becauſe 


Sc. Loid Hardwicke held that it was not a veſted 
remainder in the ſon, but a contingent limitation 
to take effeR only, if the wife of the teſtator ſhould 
marry again, 


So in the caſe of Graſcet veil. Narren, 12 Mod. 
Rep. 128. Comb. 4:7 2 Eg. Ca. Abr. 361. where 
2 man poſſeſſed of a term, deviſed it to an infant in 
vinire ſa mere, if it ſhouid be a ſon; and if it ſhould 
be a ſon, and die during his minority, then he de- 


viſed it to his granoſon; after which he died, leav- 


ing his wife executrix, and the child was after born, 


and proved a daughter; it was adjudged, without 


argument, that the executrix, and not the grandſon 
ſhould have the term; becauſe the grandſon was 
not to have it, but upon a precedent contingency, 
vis. the birth of a ſon, and his death in his infancy, 
which condition muſt be firſt performed; and it ap- 
peared plainly, that the intent of the teſtator was 
that he ſhould not have it otherwiſe, 


Again in the caſe of Calthorpe v. Gough, at the 
Rolls, 18th Feb. 1789. ſtated 3 Bro. Rep. Ch. 395. 
dir H. G. by will (inter al.) gave 10,000 4. to truſ- 
tees to place out in the funds, to pay the intereſt 


and produce, during the joint lives of Sir H. G. and 


dame B. his wife, into the hands of dame Bñ. for 
her ſeparate uſe; and in Caſe be /bould gie in the life» 


tim. 
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becauſe the firſt limitation to the ſons in tail 


was an executory deviſe of the whole intereſt: 


ſo 


— 


*— 


time of Sit H. G. her huſband, in truſt, to diſpoſe of 
the faid 10,000 /. in ſuch manner as ſhe, alone, 
without her faid huſband, notwithſtanding her co- 
verture, ſhould by any writing, &c. direct or ap- 
point, and for want of ſuch appointment, to pay the 
fame unto and amongſt all the children of the ſaid 
dame B. G. who ſhould be then living, ſhare and 
ſhare alike; and if no ſuch child or children ſhould 
be then living, then that they ſhould pay the ſame 
to ſuch perſon as ſhould be then in poſſeſſion of the 
manor, c. by virtue of the iaid will: but the ſaid 
dame B. G. ſhould ſurvive the ſaid Sir H. G. then 
that the truſtees, after the death of the ſaid Sir H. 
G. ſhould pay the ſaid 10,000 /. to the ſaid dame 
B. G. for her own uſe. 


By a codicil he confirmed the will, and added new 
truſtees to ſee and cauſe to be paid, in equal pay- 
ments, a legacy to his ſiſter, and “' then directed,“ 


in caſe my ſiſter's children do not live to their ſe- 


veral ages of 21, the legacy left to her is to revert 
to my heir at law. | 


Lady G. ſurvived her huſband Sir H. G. and died 
intheteſtator's life-time, leaving the plaintiff Sir H. 
G. her eldeſt fon, and heir at law, andthe defendants 
T. G. and F.C. G. and E. and dame C. wife of 
Sir J. P. which ſaid dame C. P. ſurvived her mo- 

n ther, 
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ſo that wherever an executory deviſe wow, 
if it had veſted, have car: | 


5 


ther, but died in the life-time of the teſtator. 
And the defendant Sir J. P. was her admini- 
ſtrator. a | 


And his Honor in giving judgment, ſaid, this 
was an abſolute legacy to Lady G. qualified on ac- 
count of her ſituation as a married woman. If 
ſhe died in the life-time of her huſband, ſhe had a 
power of diſpoſing of it, and if ſhe did not ſo diſ- 
poſe of it, it was to go to her children; if ſhe ſur- 
vived her huſband, ſhe was to have it abſolutely ; 
there was no event in which the children could take 
any thing, which it was not in her power to deprive 
them of, The teſtator preſumed, as every teſtator 
does, that the perſons who were to take under his 


will, would ſurvive him. If the teſtator had fore- 


ſeen the event which had happened, he would pro- 
bably have provided for it, but that confideration 
ought not to influence his judgment, for the ſame 
obſervation would apply to all caſes of lapſed le- 
gacies. As to the codicil he could not ſee that it 
made any difference, Lady G. would have taken 
the legacy, juſt in the ſame manner under the co- 
dicil as if it had remained upon the will alone. 


He therefore determined, that the 10, 000 /. 
was payable to the perſon in poſſeſſion of the 
manor, 


So 
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' tereſt, no limitation over could be good, ever 


though the preceding never veſted. 
But 


Do. 


So in the caſe of Davis verſ. Norton, 2 Þ Will 
390. TJ. H. ſeiſed in fee of lands, and having a wife 
A. and an only ſon V. H. and a filter M. S. deviſed 
the lame to his ſon I. H. and the heirs of his bo- 
dy, and if his ſaid ſon ſhould d'e without iſſue of 
his body, and the ſaid teſtator's wife A. ſhould ſur- 
vive his the faid teftator's ſon, then the teſtatar's 
wife 4. ſhould enjoy the premiſſes for her life, and 
after her deceaſe, then the premiſſes ſhould be en- 
joyed by the teſtator's ſiſter AMA. S. for her life, and 
aſter her deceaſe, (the teftator's ſon W. H. being 
dead, without iſſue as aforeſaid) then the teſtator de- 
viſed the premiſes to the leſſor of the plaintiff J. P. 
and to two others, (both fiace dead) and to their 
aſſigns for ever. The teſtator died and the wife 
A. did not ſurvive the teſtator's fon V. H. But 
the teſtator's ſon died without iſſue, upon which 
AL. S. the ſiſter and heir entered and enjoyed, dut- 
ing her life. Then J. P. the then ſurviving de- 
viſee over in ſee, became plaintiff in ejectment. 
And the queition was whether J. P. took any thing 
by this deviſe, in regard, A. H. the teſtator's widow 
died in the life-time of her fon V. H. ſo the contin- 
gency of the fon dying wathout iſſue in the life- time 
of the teftator's wife, had not happened, and whether 
this contipgency was annexed to all the ſubſequent 
eſlates and limitations, and prevented any one of 


them from taking effect. 


It 
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But the doctrine in thoſe caſes has been 


long ſince denied; and it ſeems now to be 
ſettled, 


— * 


It was inſiſted, 1ſt, that the remainder to 4, H. 
was a veſted not a Contingent Remainder. 


2dly, That if the remainder to A. H. was a Con- 
tingent Remainder, yet this contingency did not 
extend to the ſubſequent limitations, but the ſame 
were ſubſtantive deviſes, without any regard had to 
the contingency of the teſtator's ſon dying without 


iſſue in the life-time of the teſtator's wife; that the 


principal caſe did not differ from the caſe of a 
deviſe to my ſon in tail, and for want of iſſue of my 
ſon, the remainder to my wife, or a deviſe to my fon 
and. the heirs of his body, and if he die without 
idue, then the remainder to my wife; in which caſe 
the words if“ or“ then” would be inſignificant. 
And that in the limitation to the wife for her life, 
the words © in caſe ſhe be living at the time of 
the ſon's dying without iſſue,” muſt plainly be im- 
material and inſignificant ; for if the teſtator's wife, 
was not then living, ſhe could not take, and it was 
the ſtronger as an eſtate for life was limited to the 
wife, 


But Mr. Juſtice Reynolds, by whoſe opinion it was 


determined, by conſent of counſel at the aſſizes, ſaid, 


That if the deviſe had been “to the teſtator's 
fon, and the heirs of his body, and if the teſtator's 
us ee ſoa 
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ſettled, that whatever number of limitations 
there may be, after the firſt executory deviſe 
of 


ſon ſhould die without iſſue, and the teſtator's wife 
ſhould ſurvive him, then to the wife for her life,” it 
might be reaſonable to take it, to be a veſted and 
a common remainder, to the teſtator's wife, upon 
the ſon dying without iſſue; but as it would have 
been plainly otherwiſe, if the deviſe had been “ to 
the wife, in tail or in fee, in caſe the ſon ſhould die 
without iſſue, and the te//ator*s wife ſhould be then liv- 
ing;” ſo in the preſent caſe, it is the ſame as if the 
deviſe upon this contingency, had been to the teſtator's 
wife in fee; becauſe all thoſe remainders are but 
as one eſtate ariſing upon the _ contingency, 
and as from one root. 


And he ſaid this deviſe to P. and the two others 
in fee, on the teſtator's ſon dying without iſſue, 
cannot be taken as a ſubſtantive deviſe, becauſe the 


_ deviſe is to P. and the two others in fee, the te//a- 


tor's ſon being dead without iſſue as aforeſaid; which 
words (as aforeſaid) imply the ſame as, in manner 
aforeſaid, or as if theſe words had been repeated, 
viz. in caſe my ſon dies without iſſue, my wife then 
living;” for which reaſon the contingency not hap- 
pening, the deviſe to P. and the two others is 
void; and if this were but doubtful, yet by doubt- 
ful words an heir ought not to be diſinherited. 


And 


Executor Deviſes. 


of the whole intereſt, any one of them which 
is ſo limited, that ic muſt take effect (if at all) 
within 


— 


9 


And the judge delivered his opinion, that the re- 
mainder to P. was a Contingent Remainder, de- 
pending on the death of V. H. without iſſue, in the 
life of A. the teſtator's wife, and as that contingency 
never happened, the remainder, which depended 
thereon, could never ariſe *. 


Again in the caſe of Moorhouſe verſ. Wainhouſe, 
1 Sir W. Blackflone's Rep. 638. where 4. and B. 


his wife by a deed to lead the uſes of a fine, ſettled 


lands (being the wife's inheritance) to the uſe of 
B. for life, remainder to A. ſor life, if he and the 
faid B. ſhould have any iſſue, that ſhould ſo long 
live, remainder to all ſuch children in fee, as tenants 
in common: If B. ſhould die without ſuch iſſue, 


or all ſuch iſſue ſhould die before twenty-one, then 


as to one moiety to 4. in fee, and as to the other 
moiety to C. mother of the ſaid B. for life, and to 
the appointees of the ſaid C. and her ſecond huſband, 
and in default of appointment to the ſaid C. in fee. 
Proviſo that A. and C. ſhould pay 21. 2s. to one 
R. and in default, the truſtees to enter and raiſe the 


— 


VN. B. Lord Thurlow in the caſe of Deo verſ. Brabant, 
3 Bro. Rep. Ch. 397. et infra 439. conſidered all the remain - 
ders in this caſe as veſted, and thatthey ſhould have taken 
place: and that the caſe was no authority for any one 
point; it was miſconceived he ſaid from beginning to end. 

Vol. II. E e ſame 
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within twenty-one years after the period of a 
life then in being, may be good in event, if 
| no 


ſame out of the rents and profits. A. afterwards 
died, living B. who intermariied with S. who 
alſo died; and by leaſe and releaſe B. made a tenant 
to the præcipe for a recovery, which was ſuffered 
and the uſes declared to herſelt in fee. She after- 
wards deviſed the ſame in fee, And on an eject- 
ment brought by her deviſee, againſt the heir at law 
of A. one queſtion was how far the contingency 
affected As intereſt. And the court were clearly 
of opinion, upon all the circumſtances of the caſe, 


that the contingency, on which it was intended, 


that the eſtate of A. ſhould ariſe, was, that of his 
ſurviving his wife; and, that as he died firſt, the 


contingency never aroſe. 


But in the caſe of ite and others againſt Barber 
and others, 5 Burr. 270 3. which was a caſe out of 
Chancery, the condition was confirued liberally, 
in favor of children, en the intent, from whom, had 
it: been expoundec according to the letter, the teſ- 
tator's fortune would have been carried, in favor of 


his nephews, 


la this caſe the teſtator deviſed to Z. his wiſe, 
ie vetal freehold and copyhold eſtates therein men- 
rioned, to hold unto her, until his ſon T. P. ſhould 
attain the age of twenty-one years, ſhe to maintain 
his children, then he deviſed the ſame. to his ſon in 
fee. 
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no one of the preceding executory limitations, 


which would carty the whole intereſt, happens 
| to 


- 


— 


—— 


fee, But if it ſhould happen that his wife ſhould I, 
be enſeint with one or more children, at the time 

of his deceaſe, and his faid fon T. P. ſhould die 

without iſſue, before he attained the age of twenty- 

one years, ſuch child or children being then living; 

he then deviſed the ſaid premiſſes to his ſaid wife, 

till ſuch child or children ſhould attain his, her or 

their ages of twenty-one years; ſhe to maintain 

his children; and then he deviſed the ſame to ſuch 

child or children in fee. But if it happened that 

his ſaid ſon T. P. ſhould die without leaving iſſue 

of his body, and before he attained his age of 21 

years, or that his ſaid wife ſhould at his the ſaid 

teſtator's deceaſe, be enſeint with one or more child 

or children, who ſhould die without leaving iſſue of 
his, ber, or their body or bodies, before he, ſhe, or | | 
they attained their age or ages of twenty-one years, | 
then he deviſed the ſaid premiſſes to his ſaid wife : 

for the term of her natural life; and from and aftef 

her deceaſe, then as to part of the faid copyhold pre- 

miſes, he deviſed the fame to his nephew, the defen- 

dant, E. P. C. in fee, and the other part of his ſaid 

copyhold premiſes, he deviſe! to his nephew T. B. 

in fee: but if he ſhould die without lawful ifſue of- 

his body, then he deviſed the ſaid premiſſes to the 

right heirs of J. C. and J. his wife (both deceaſed) 

in fee, and às to the teſidue of the ſaid freehold and 

copyhold premiſſes,. he deviſed the fame to his ne- 
| E <2 phew 
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to veſt. But when once any preceding exe. 
cutory limitation, which carries the whole in- 
tereſl, 


nn. 


phew the defendant V. C., to his godſon the defen- 
dant E. P. and to his nephew the defendant T. C. 
in certain proportions in fee. The teſtator then 
gave ſeveral legacies. And gave all the reſidue 
and remainder of his goods, chattels, and perſonal 
eſtate whatſoever, and whereſoever, after the pay- 
ment of his debts, c. to truſtees in truſt, for the 
ſole uſe and benefit of his ſon T. P. to be paid to 
him at his age of twenty-one years; and thereby 
appointed the ſaid truſtees, executors of his ſaid 
will, for the uſes and purpoſes aforeſaid. But if it 


ſhould happen that his ſaid wife, ſhould at the time 


of his deceaſe, be enſeint with one or more child or 
children, then and in ſuch caſe, he bequeathed all 
the ſaid teſidue and remainder of his perſonal eſtate, 
ſubject and chargeable as aforeſaid, to his ſaid exe- 
cutors, in truſt for ſuch child or children of his ſaid 
wife, as his ſaid wife ſhould happen to be enſeint 
with at his death; to be paid to ſuch. child, when 
he or ſhe ſhould attain his or her age of twenty-one 
years; and if more than one child, then to be 
equally divided amongft them ſhare and ſhare alike, 
to be paid to them at their reſpective ages of 
twenty-one. And in that caſe, the ſaid teſtator 
appointed the ſaid truſtees, executors and truſtees 
of his will for the purpoſes aforeſaid ; but if it ſhould 
happen that his ſaid wife ſhould not be enſeint 


with one or more child or children, at the time of 
his 
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tereſt, happens to take place, that inſtant, all 
the ſubſequent limitations become void, and 


the whole intereſt is then become veſted. 
Thus 


— 


his deceaſe, or that his ſon T. P. ſhould die before 
he attained his age of twenty-one years, without 
iſſue of his body, or that his wife ſhould at his de- 
ceaſe be enſeint with one or more child or children, 
and ſuch child or children ſhould happen to die, 
before he ſhe or they ſhould attaia their reſpective 
ages of twenty-one, without iſſue of his, her, or 
their reſpective body or bodies, then and in every 
of the ſaid cafes, he thereby gave and bequeathed 
to his nephew T. B., all the ſaid reſidue of his ſaid 
perſonal eſtate, he paying all his debts, &c. with 
which he had charged his ſaid perſonal eſtate; and 
in ſuch caſe, the ſaid teſtator appointed the ſaid 7. 
B. ſole executor of his ſaid will, 


The teftator at the time of making his ſaid will 
had only one child, the ſaid T. P. but after the 
making thereof, and before his death, he had two 
other ſons born, viz. the plaintiffs E. P. and 
To : 


Afterwards the teſtator died without altering 
bis will, leaving iſſue the ſaid three children, the ſaid 
T. P. who died without iflue under 21, and the ſaid 
E. P. and F. P. infants of tender years, who were 
born aſter making his will, in the teſtator's life- 

Ee 3 time, 
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Mafſenburgh Thus where a term of years was ſettled, 


v. Ach, 1 
Vern. 304. 


upon marriage, in truſt for the huſband and 
wife, 


nn. 


time, and who were ſtill living, not provided for, 
unleſs they took by this will. 


The teſtator's wife was then living, but not en- 


ſeint at his death. 


And the queſtion was whether, in the event that 
had happened, any and what eſtate was veſted in E. 
the wife, and the defendants, the deviſees, or any 
of them; and if no eftate was veſted in them or any 
of them, then whether any and what eftate, was 
veſted in the plaintiffs E. P. and J. P. the two in- 
fant children or either of them, 


One ground of argument, on behalf of the ſons 
was, that the words “ if his wife ſhould be enſeint 
at the time of his deceaſe,”” ſhould be taken as a 
condition precedent, rather than his ſon and heir, 
mould be diſinherited. And this caſe was com- 
pared to the caſe of Graſcet and Murren, ſupra. 


On the other ſive it was inſiſted, that it was not 
enough to ſay, that the teſtator did not intend to 
cxcluce the infant plaintiffs; it was plain that he 
did not intend to include them. He did not foreſce 
that he ſhould have theſe two after- born children, 
in his life-time 3 and not foreſering ſuch an event, 
ne did not mean to provide for it; he had it in his 

| power 
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wife, for their lives and the life of the longer 


liver of them, then in truſt for the mainre- 
nance 


— —_— 


— 


power to alter his will, upon the change of circum- 
ftances; but he did not do ſo. The limitation © to 
his nephews” was therefore ſtill ſubſiſting. It 
never was a void one, though it might be now be- 
come a hard one. However the will muſt be taken 
as it ſtood z no body's wiſhes could alter it. The 
teſtator had not thought fit to alter it, and it was 
not in the power of the court to make a will for 
him. As to the wife's © being enſeint at the time 
of the teſtator's death*” being a condition precedent, 
the caſe of Jones and 1/:/tcombe, ſhewed that it was 


we nn röm. _ 


not. 5 f 
; The judges certified that they were of opinion 
t that the proviſion by the teſtator being for children, 
, which were to be born after the making of his will, ; 


he certainly intended to comprehend all the children, 
which ſhould be born of his then wife, (whether be- 
fore or after his deceaſe) for, they thought that a 
father in making an expreſs proviſion, for any chil- 


t dren, which his wife ſhould be enſeint with, at the 
0 time of his deceaſe, could never intend to give his 
p eſtate to ſuch children in excluſion of, or to his ne- 
© phews (as the event had happened,) in preference to 
„ any child or children, that might be born in his 
, life-time. 


x Eex They 
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nance of the eldeſt ſon until his age of twenty- 


one years, and then to be aſſigned to him for 


the 


nn 


They were therefore of opinion, that notwith- 
ſtanding the defect of expreſſion, in this will, the 
children born before the teſtator's death, were cer- 


+ fainly included in the proviſion ſo anxiouſly made 


by a parent for his poſthumous children; and that 
upon the true conſtruction of this will, the plaintiffs 
E. P. and F. P. would be entitled, (from the teſ- 
tator's manife/? intent) to take an eſtate in fee, in the 
premiſſes, at their reſpective ages of twenty- one; 


and that in the mean time E. their mother, was in- 


titled to hold the ſaid premiſſes, ſubject to the truſt 
of the ſaid will for their education and mainte- 


ance. 


In the caſe of Doe v. Shippard, a condition was lite- 
rally conſtrued, there being no ground furniſbed 
by the caſe, to ſhe the intent otherwiſe, than as ex- 
preſſed inthe letter. This caſe aroſe on a ſpecial ver- 
dict in ejectment, the facts were, 4. deviſed as fol- 
lows: viz. All his meſſuages, tenements, lands, 
and hereditaments in E/zx, to truſtees and their 
heirs (one of whom named B. was the defendant) 
upon truſt and confidence, that they ſhould, out of 
the rents and profits thereof, levy and raiſe the ſum 
of 20/7. and pay the ſame quarterly to C. his daugh- 
ter, then wife of D., annually, during her life, 
to her ſeparate uſe; and upon farther truſt, that 

* they 
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the remainder of the term, and in caſe he 
ſhould die under that age, then in truſt in the 
| | ; like 


** 
© - — ͤ— 
— — 


they ſhould pay and diſpoſe of all the reſidue of the 
rents and profits, as alſo of the whole rents and pro- 
fits thereof, after the deceaſe of his ſaid daughter, to 
the uſe of the ſaid D. for the term of his natural 
life. * And in caſe my ſaid daughter C. ſhould happen 
to ſurvive the ſaid D. her huſband,” then upon truſt 
and confidence, that they the ſaid truſtees ſhall 
ſtand and be ſeiſed, of all and every my ſaid meſ- 
ſuages, lands, tenements, and hereditaments, to 
the-ſeveral uſes, intents, purpoſes, and upon the 
ſeveral truſts, herein after mentioned, wiz. to the 
uſe and behoof of my ſaid daughter C. for and dur- 
ing her natural life; and from and after the deceaſe 
of my ſaid daughter, then to the uſe of my grand- 
ſon H. D. ſon of the ſaid D. and C. and the heirs 
of his body, and, for default of ſuch ifſue, then, 
to the uſe and behoof of the heirs of the body of 
the ſaid D. and C. and in default of ſuch iſſue, then 
to the uſe of the heirs of the body of C. by any 


other huſband, and in default of ſuch iſſue, then to 


the uſe and behoof of the ſaid D. and his heirs-for 
ever. Item I do give, Sc. all my meſſuages, Cc. 
in, Oc. to the ſame truſtees, to the uſe and behoof 
of the ſaid D. and C. his wife, and the ſurvivor of 
them, until ſuch time as the ſaid H. D. my grand- 
ſon attain the age of twenty-five, and from and af- 
ter the deceaſe of the ſaid D, and C. his wife and 


2 the 
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like manner for the ſecond and other ſors 
of that marriage, in like inanner one after 
another 


6—— — ——— 


the furvivor of them, and after my ſaid grandſon 
attains his age of twenty-five years, which ſhall 
firlt happen, then to the uſe and behoof of the ſaid 
H. D. my grandſon and the heirs of his body, and 
for default of ſuch iſſue, or his dying under the ſaid 
age, then to the uſe of the heirs of the bodies of 
the ſaid D. and C. and in default of ſuch iſſue then 
to the uſe of the heirs of the body of the ſaid C. by 
any other huſband, and, in default cf ſuch iſſue, then 
to the uſe and behoof of the ſaid D. his heirs and 
aſſigns for ever. On the teſtator's death D. 
entered and held the premiſſes, till che time of his 
death. C. died in the life-time of her huſband, 
2nd there ws no other iſtue of them than H. D. 
who enjoyed the ſame, till his death: he died with- 
out iſſue. B. the defendant and ſurviving truſtee 


was the eldeſt brother and heir of D. and alſo the 


elde{t uncle and heir, on the part of the father of 
JI. D. — J. IF. and M. the wife of J. P. two of 
the leſiors of the plaintiff, were nephew and niece 


and neus at law of the teſtator, on the part of the 
mother of H. D. 4 


The queſtion was, whether the limitations over 
were to take effect in the event which had hap- 
pened of D. the huſband having ſurvived his wife, 
the teiiator's daughter. 


I Et 
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another till one of them ſhould attain the age 
of twenty-one years, and in caſe there ſhould 
be 


—_—_—— 


c 


Et per Lord Mansfield there are no expreſs words 
limiting the eſtate over on the event which has hap- 
pened of D. the huſband having ſurvived his wife, 
the teſtator's daughter. Now there were no ex- 
preſs words limiting the eſtate over, in that event, 


and yet it was plain, that it was foreſeen by the 


teſtator, for he gave the rents and profits to the 
huſband after the death of the wife. The teſtator 
then proceeded to fay, and in caſe my ſaid daughter 
C. ſhall happen to ſurvive the ſaid D. her huſband, 
then upon truſt, Sc. The court might ſupply the 
omiſſion of expreſs words, if they find a plain intent, 
but unleſs that was the caſe, they could not do it; 
and upon full conſideration of the whole of this 
will, they did not find there was ſufficient for them 
to gather ſuch intent, fo as to warrant them in ſup- 
plying the omitted words, Gueſſes might be 
formed, but that was not enough. Perhaps gud 
vsluit, non dixit, They could not make a will for 


the teſtator. This caſe bore no reſemblance to }. 


the famous caſe of Jones verſ. M eſcombe, for there 
the intention was clear, that, “failing the child, the 
eſtate ſhould go over to the deviſees, in all events.“ 
Dougl. 75. 


In the caſe of Rudſdell verſ. Rudfdell, 5 Burr. 
2806. which was alſo a caſe out of Chancery, the 
heic 
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be no ſuch iſſue, or all ſhould die under 


twenty-one years of age, then to J. M.; huſ- 
band 


— 


heir at law was let in, on the ground, that, as event 
turned out, on the general intent, the contingency firſt 
mentioned, was to precede the veſting of all the li- 


mitations, in the ſubſequent part of the will. 
vp 7 


In this caſe, L D. ſoon after his marriage, made a ſet- 
tlement, whereby, for making ſome proviſion after his 
death for his wife, andthe younger ſons and daughters 
he might have by her, he granted to B. C. an an- 
nuity of 50 l. iſſuing out of lands, to hold to him 
his heirs and aſſigns, to the uſe of his wife for life, 
and after her deceaſe, to the uſe of all and every of 
his children, on the body of his ſaid wife begotten, 
(other than an eldeſt or only ſon) as tenants in 
common, and their heirs ſeverally for ever, and for 
default of ſuch children, to the uſe of his right heirs 
for ever. And a proviſo was inſerted in his ſet- 
tlement, that if at any time, after the deceaſe of 
bim, and his wife, his eldeſt or only ſon by his 
wife, or his heirs or aſſigns, ſhould be willing to 
pay to all, or any other of his children by her, or 
the heirs of them, or any of them, being of the age 
of twenty- one years or upwards, for and in fatisfac- 
tion of the ſaid annuity, or yearly rent-charge, or 
his or their part or parts thereof reſpectively, ſo 
much money as the ſame ſhould amount unto, at 


the rate of twenty-five years purchaſe, then ſuch 
monies 
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band and wife died, leaving a ſon who died 


an infant. Upon a caſe ſtated for the opiaion 
of 


ct 


— — 


monies ſhould and might be paid, and ſhould be 
taken and accepted accordingly; and from and 


after ſuch payment thereof, the ſaid annuity or 


yearly rent-charge, or ſo much thereof, as ſhould 
be ſo bought off or paid for, ſhould ceaſe and de- 
termine. 

Afterwards the ſaid J. R. having then iſſue by 
his ſaid wife, only one child, a daughter, named &. 
made his will as follows. 


Item, whereas after my intermarriage with my 
wife M. R. I entered into certain articles and co- 
venants to leave her the yearly income of col. to 
be paid to her out of my real eſtate, during her 
life, in caſe I ſhould happen to die before her; and 
after her deceaſe, to leave it, if I had 'more than 
one child, to the youngeſt child, if only two were 
living at her deceaſe; but if I left more than two 
children, at my death, of her body lawfully begot- 
ten, then the ſaid 50 l. per annum to be equally di- 
vided among all ſuch younger children, as ſhould 
ſurvive their mother, ſhare and ſhare alike, the aid 
501. to be paid out of my real eſtate, Now my 
mind and will is, that I the faid 7. R. make it my 


earneſt requeſt to my wife, (as it will be much for 
| her 
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of the Judges of C. B., they were unani- 
mouſly of opinion, that the contingent limi- 


tation 


— 


her advantage) that inſtead of the aforeſaid 530 0. 
per annum, ſhe would, for her natural life, accept 
of one full moiety of the yearly income of all my 
meſſuages, &c. ſituate, &c. in the town of, r. 


and alſo one moiety of the yearly income of all my 


perſonal eftates, and monies whatſoever, when my 
debts, Cc. are diſcharged ; and my will further 
is, and J do hereby give to my daughter S. the other 
full moiety. of the yearly income of all my eſtate 
both real and perſonal, during the life of her mother, 
my debts, &c. being firſt diſcharged : but provided 
J leave my wiſe with child, and have a child born 


after my deceaſe, that ſhall live, my will is, if it be 


a ſon, as the paddock is intailed upon the male 
heir, that, during his minority, his education and 
board be paid tor out of the income of the paddock 
eſtate : but at the deceaſe of his mother, if he ſur- 
vive her, he ſhall, during his minority, be intitled to 
one full half or moiety of the yearly income of 
my real and perſonal eftate, aud no more, My 
meaning is, that the 50 J. per annum, which by the 
marriage writings he may bave a claim to, as the 
youngeſt child, after the deceaſe of his mother, 
ſho:1 only be made up one half of my real and per- 


{..nz] eſtate, and that after the deceaſe of my wife 


A7 R. my daughter S. K. ſhall enjoy the full half 


or moicty of ihe yeaily income of my real and per- 


ſonal 
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tation over to J. M. was good, becauſe it was 
ſo circumſcribed, that it muſt take effect (if 


at 


— — —_— 


ſonal eſtate, as above mentioned, and likewiſe the 
half of the real and perſonal eſtate itſelf, when ſhe 
attains the age of twenty-one, or on the day of mar- 
riage, which ſhall firſt happen. Tem, my mind and 
will likewiſe is, that if my wife AJ. R. be left with 
child by me of a daughter, that during the natural 
life of my wife, the ſaid daughter ſhall have an 
equal ſhare with her ſiſter S. R. of the one half or 
moiety of the yearly income, of both my real and 
perſonal eſtate : but at the death of their mother 
my daughter S. R. ſhall then have one ſull half of 
my real and perſonal eſtate, and the ſaid other daugh- 
ter (if ſhe be living at the deceaſe of my ſaid wife 
M. R.) ſhall have the other full half of my real 
and perſonal eſtate, But if either of the ſaid daugh- 
ters ſhould, before the age of twenty-one years or 
marriage, happen to die, the ſurvivor ſhall have the 
other part or ſhare of my ſaid real and perſonal 
eſtate. But provided my wife M. R. be not left 
with chill by me at my deceaſe, I then give and be- 


queath unto my daughter S. K., if ſhe outlives her 


mother, the whole of my real and perſonal effate, 
at her mather*s death. for her to diſpoſe uf as ſhe 
pleaſes, when ſhe arrives at her age of twenty-one 
years, But if my ſaid daughter S. R. die before 


ſhe attains the age of twenty-one and unmarried, 


men my will is, that my loving wife M. KR. if ſhe 
| outl:ve 
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at all) within the ſpace of twenty-one years, 
(after a life then in being). 


So 


— — 


— 


outlive her ſaid daughter, and have no other child 
living, of her body by me lawfully begotten, ſhall 
during her natural life, have the income of my 
whole real eftate, or (in other words,) what it 
yearly brings in. And 1 likewiſe give her, my ſaid 
wife, in caſe of my ſaid daughter S. R. 's death under 
age, and unmarried, and my leaving no other child 
nor my wife with child by me, all my perſonal eſtate 
whatſoever, for her own uſe and benefit, and like- 
wiſe to diſpoſe of as ſhe pleaſes. And I leave to 
her my ſaid wife, for her uſe during her natural life, 
all my plate, linnen, &c. And in caſe of my daugh- 
ter S. R. 's departure before her, and my leaving 
no other child, my ſaid wife M. R. ſhall have the 
fole uſe and diſpoſal of my ſaid plate, c. to do as 
ſhe hath a mind with. Jtem if my dear daughter 
S. R. die before marriage, or attaining the age of 
twenty-one years, and my having no other child 
then living, and my wife being dead alfo, but 
not during the natural lives of either my wife 
or daughter, or any other child (ſon or daughter) 
that I may happen to leave of the body of my ſaid 
wiſe by me begotten, Sc. the will proceeds with 
many deviſes over, in caſe df this event. 


After the making this will the teſtator had three 
more children by his ſaid wife, MH. R. J. R. and 
B. R. His wife died, and afterwards he died leav- 


ing 
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truſt for the huſband for life, then to wife for 
a life, 


HP 0 


ing his four children before 5 8. R. his 
daughter a attained twenty - one. 


7. E. we eldef ſon of the teſtator, born after the 
will was made, claimed the eſtate. And one ground 
upon which he reſted that claim was, that the 
teſtator intended oxly to diſpoſe of his real and 
perſonal. eſtate, upon the contingencies in his will 
mentioned 3 that the teſtator conſidered through- 
out, his wife as being to ſurvive him. That S. R. 
could take nothing under the limitation. She 


could not take under the laſt clauſe, at een of 


her mother ; W 


D a contin- 


gency that never happened, it muſt be in order to 


effectuate the teſtator s intention. Such was the 


caſe of Jones v. Waſicombe. © Tbe determination 
there was agreeable to the manifeſt intention of the 
teſtator's bounty. And that therefore the ſaid J. &. 
the father ought to be conſidered as having died in- 
teſtate, ſuch, will having been intended to take 
effect only upon events which never happened. 


Oa the part of S. R. the daughter, it was inſiſted 
that by the letter of the will, the teſtator's daughter 
S. R. was intitled to all. His ſon J. R. was not 
mentioned in it. A mere aukward expreffion 

Vor. II. 3 ſhould 


- 
£ £4 


So where a term of years was ſettled 1 in _ Higgins » 


Dowler, 1 P. 
W. 98. Vide 
Salk. 156. | 


* 
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life, then to the firſt ſon of the marriage and 
the beirs-male of his body, and in the fame 
manner 


Eons 
s 


ſhould not defeat the intention of the teſtator: and 
his intention was altogether in favor of his daugh- 
ter S. R. who was then born, and knows to him, 
and for whom he appeared to have a great kind. 
neſs and regard, and for whom he had expreſsly 
provided in various events particularized in his 
will. And though the contingencies of his wife 
ſurviving, or being enſeint at the time of his death, 


never happened, yet the intent of the teftator was, 


that in all cafes ſhe ſhould take a full half. The 
eldeſt ſon F. R. was ſufficiently provided for. 
| | 5 

But the Court certified, that they were of opinion 
that the teſtator having left ſeveral children, be- 
fides his daughter S. R. the contingency upon 
which the real eſtate or any part thereof was de- 
viſed to her, had not happened, and that therefore 
the eftate deſcended to the eldeſt ſon, ſubject to the 
annuity of 500. jer annum, provided for the younger 


But in the caſe of Horten v. Whitaker, 1 Durnf. 
& Eaf? 346. which was a caſe out of Chancery 


for the opinion of the court of King's Bench, the 


condition was confined to the life eſtate only on the 
ground of /uch being the intent of the t ſlator. 


In 


* 


1 * 


manner to all the other ſons ſueceſſively, and 
for want of ſons then to daughters; huſband 
| and 


2 
— ann 2» — 


In this cafe B. aſter deviſing his real eſtates to his 
iſſue, if he had any; in caſe he ſhould die with- 
out iſſue of his body, then deviſed the fame as fol- 
lows, viz. as to one moiety of the eſtates in 8. D. 
and R. he gave the ſame to his wife her heirs and 
aſſigns. And being next deſirous to provide for his 
ſiſters, but conſidering that his ſiſter M. S. wiſe of 
W. S. was already well provided for, during the life 
of ber ſaid buſband, and therefore would not, unleſs ſhe 
bappened to ſurvive him, want any afſiſiance to enable 
ber to liue in the world, he gave and deviſed all his 
real eſtates in the city of O. C. and A. and all other 
his eftates in the county of O. to truſtees and their 
heirs, in truſt that they and their heirs, during 
the life of the ſaid M. S. ſhould receive the rents 
and profits, of the ſaid eftate, and pay the ſame to 
the teflator”'s fiflers E. B. and M. B. their heirs and 
aſſigns ; and from and after the deceafe of the ſaid W. S. 
in caſe the teflator's fifler M. S. ſhould be then lving, 
then in truſt, as to one third part of the ſaid laſt 
mentioned eſtate, to the uſe of the ſaid M. S. and 
her aſſigns for life. And as to one other third 
part of the ſame eſtate, to the uſe of the ſaid E. B. 
and her affigns for and during her life, and as to 
the remaining third, to the uſe of his ſiſter M. B. 
and her affigns for and during her life; and after 
the death of any or either of his ſaid fiſters, then 
as for and concerning the third or ſhare of her fo 
| | Ff2 a 
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and wife died without having had any ſon, 


but leaving a daughter; and the queſtion 
was, 


%. 


firſt dying, to the uſe of the. firſt and every other 
ſons of her fo firſt dying “in tail male and in de- 
fault of ſuch iſſue to daughters as tenants in 
common” and in default of ſuch. iſſue, then in truſt, 
as to the part and ſhare of her, ſo ſecond dying, to 
the uſe of the remaining and ſurviving ſiſter © for 
life, remainder to her firſt and other ſons in tail ;" 
and in default of ſuch iſſue “ to her daughters as 


' tenants in common;” and “ in default of ſuch iſſue" 


then to the uſe of J. S. H. eldeſt ſon of J. H. and the 
beirs of bis body, and in default of ſuch iſſue, to the 
uſe of T. H. ſecond ſon of F. H. and the heirs of 
his body, remainder to the uſe of all and every other 
ſon and ſons of J. H. in tail male, remainder to 
T. W. and A. V. bis wife and his heirs. And as 
to all that his real eſtate at B. in the county of S. 
and all other his real eſtate and eſtates whatſoever 
not therein before deviſed, which by ſettlement on 
his marriage, was or were ſettled upon his wife for 
life, and to ſuch other uſes and truſts as therein 
mentioned, in caſe he ſhould die without iſſue, he 
did thereby give and deviſe the faid laſt mentioned 
eſtate, after the death of his ſaid wife, and all bis 
right and intereſt therein, unto the ſaid truſtees, in 
trult nevertheleſs, to the like uſes, intents and pur- 


poſes, and. ſubjeA to the like limitations as were 
mentioned and expreſſed concerning his eſtate in 


O. therein before deviſed to them, 


a —_— th. 


— * * Ld 1 0 * * — — - 
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was, whether ſhe could take under this 1i- 


mitation, it being after a limitation in tail to 
the 


— 


The teſtator afterwards died without iſſus, leaving 


his ſaid ſiſters M. the wife of V. S. E. B. and MH. B. 
his co-heirs at law. 


The teſtator's widow then died. Then M. the 
wife of . S. died without iſlue, | in the life-cime of 
her huſband.” 


Abu the teſtator's ſer + E. B. died without 
iſſue. 


Then M. B. the teſtator's only ſurviving ſiſter, 
died without iſſue. \ 


Then J. J. H. ſuffered recoveries of the "ſaid 
eſtates, 


And on a queſtion reſpecting the validity of theſe 
recoveries, one queſtion was, whether © the con- 
tingency of M. S. dying in the life-time of her huſ- 
band,” was confined to the life eſtate, or was to 


extend to all the ſubſequent limitations. 


On one ſideit was contended, that from the ſituation 
of the teſtator's family.at the time of making his will, 
it was manifeſt that he only meant to annex the 
condition to the life eſtate. After providing for his 


own iſſue, his next care was to make a proviſion 
F f 3 "WE 
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(409) if the limitation to the ſons had taken effect, 


Of other Matters relating to 
the ſons? Lord Chancellor Cowper held, that 


that 


* 


For his two unmarried ſiſters, but he did not intend 
that his married ſiſter ſhould derive any advantage 
under his will, during her huſband's life, becauſe 
ſhe was already ſufficiently provided for. The teſ- 
tator had good reaſons for annexing the condition 
to the life eſtate ; for his general intent was, that 
A. S. ſhould take nothing, unleſs ſhe ſurvived her 


huſband; but after her death, the teſtator could 


have no reaſon for continuing this condition, for he 
intended that all the limitations ſhould take effect. 


On the other fide it was inſiſted, that according 
to the grammatical conſtruction of the teſtator's will, 
the condition or conditional limitation annexed to 
the life eſtate was likewiſe annexed to all the ſub- 
ſequent limitations. The court could only judge 
of the teſtator's intent from the will-itſelf, It was 
extremely clear that the teſtator intended to annex 
this condition to all the ſubſequent limitations ; for 
if it were confined to the life eftate, this abſurdity 
would follow, that V. S. might ſurvive the two 
other ſiſters, and the truſtees ſhould ſill receive the 
rents and profits of the eſtates, notwithſtanding 
the death of the three fiſters without iſe ; but 
that if M. S. ſurvived her huſband, then one of her 
ſiſters muſt be living when the eſtate pur auter vii 
determined. 80 that there would be no contra- 

. | diction, 


2 


that to the daughters muſt have been void; 


but as there was no ſon, the latter limitation 
| was 


— 


diction, if all the NS, limitations _— 
on that contingency. | 


The court certified that they were of opinion 
that F. S. H. under the limitations of the ſaid will, 
and the recovery ſuffered by him, took an eſtate in 
fee-ſimple. 


The conſequence of which is, that the condition 
or conditional limitation was confined to the eſtate 
for life only. 


But in the caſe of Doo v. Brabant, 3 Bro. Chan. 
Ca. 393. where A. by her will gave 1000 J. 3 per 
cent. conſol. annuities, and other effects, to truſtees 
in truſt, for $, C. of the age of twelve years, until 
ſhe ſhould attain her age of twenty-one years, 
then to transfer the ſaid ſum to the ſaid S. C. her 
executors and adminiſtrators, to and for her own 
uſe and benefit: and in caſe the ſaid S. C. ſhoul 
die under the age of twenty-one years, leaving any child 
or children of her body lawfully begotten, then i 
tru, for all and every ſuch child or children who ſhould 
live to attain his, her, or their age or ages of 
twenty-one years, to be divided equally between 
them, Ec. But in caſe the faid S. C. ſhould die 
under the age of twenty-one, without leaving any child 
er children, or being ſuch, they ſhould all die under 

: Ffg twenty- 
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was good, for the conſtruction muſt be, if a 
ſon then to him, if no ſon then to a daughter, 
| But 


— 


— — 


twenty-one, then in truſt for teſtatrix's three 
nieces, M. O. R. O. and S. O. equally to be 
divided among them. 


S. C. married B. D. attained twenty-one and died 
in the life-time of the teſtatrix, leaving E. and F. het 
only children, ſurviving her. And ſoon afterwards 
A. the teftatrix died. AH. O. and S. O. two of the 
nieces died alſo in the life of the teſtatrix, and R. O. 
married B. And B. and R. his wife, claimed in 
her right, the truſt money mentioned in the bequeſt 
upon the contingencies, as having lapſed by the death 
of S. C. in the life-time of the teſtatrix. E. and F. 
claimed alſo the bequeſts in the will, and filed a bill in 
Chancery to have the ſame ſecured for their benefit. 


Lord Thurlow on the hearing was inclined, af- 
ter à conſideration of all the caſes, to decide in 
favour of the children of S. C. they having been 
born before ſhe attained twenty-one, conſidering 
this caſe as falling within the old rule, that where 
there is a particular eſtate created with a remainder 
over, and the firſt eſtate is void, the ſecond eſtate 
ſhall prevail, as if it were an original eſtate ; 
though he admitted there were no caſes of executory 
deviſes of this fort: but whether it was by way of 
executory deviſe, or contingent remainder, the law 
ſeemed to be, that where the event had actually 

happened, 


Rrecutory Deviſes. 
But Salkeld ſays, upon reading the ſettle- 
ment, it appeared to be and in default of iſſue- 
| male 


— — 


happened, the caſe would fall under the fame reaſon- 
ing, as if it were given as a remainder. And his 
Lordſhip thought that the caſe of Caltharpe v. Gough 
ſtated ſupra 411. ought not to liand, 


But on a caſe ſtated, as upon leaſehold property, 
for the opinion of the Court of King's Bench, for 
their opinion, whether the children of S. C. took 
any, and what eſtate in the ſaid leaſehold premiſes, 
by virtue of and under the will of the ſaid A. the 
Court reſted their opinions on the intention merely. 
Lord Kenyon, Ch. J. ſaid, nothing could be more 
clear than the words of this will. The deviſe was 
to S. C. when ſhe ſhould attain the age of twenty- 
one, and if ſhe ſhould die under twenty-one leaving 
children, then to thoſe children; but ſhe did not 
die under that age, and therefore nothing could 
paſs to the grandchildren, If this event had oc- 
eurred to the teſtatrix, moſt probably ſhe would 
have provided for it, and given the money to the 
grandchildren; but as ſhe had not done fo, they 
could not make a will for her. This cafe was diſ- 
tinguiſhable from Fonereau v. Fonereau, White v. Bar- 
ber, and Doe v. Shippard, (vid. ſupra) for here no- 
thing was given to the grandchildren, but upon an 
event which did not happen. Afhburſt, Juſt. was of 
the ſame opinion. Buller, Juſt, The teſtatrix intend- 
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male of the body of the buſband, then to the 
daughters, and fo the huſband took an eſtate. 
tall, 


_—_— 
n.. 


ed to give the whole to S. C. if ſhe attained the age 
twenty-one, and the children nothing. She did 

attain that age, and therefore nothing was intended 
to be given to the children in that event. There 
was a diſtinction in ſome of the caſes, as Willing v. 
Barrie, and a caſe there referred to, between words 
giving a remainder over, and an original deviſe; 
in thoſe caſes the deviſe was good, not as a re- 
mainder over, but as an original deviſe : but here 
was no original deviſe to the grandchildren, but on 
an event which did not happen. Groſe, Juſt. The 
eyent which has happened, was not foreſeen and 


' therefore not provided for. The. court certified, 


they were of opinion that the children of S. C. took 
no eftate whatſoever in the ſaid leaſehold premiſes, 
by virtue of and under the will of the ſaid S. C. 
the events upon which the limitation, under which - 
their claim was to take place, not having happened, 
Vid. 4 Term Rep. 


So in the caſe of Roundel and Currer, 2 Brown's 
Chan. Rep. 67. Where S. C. deviſed her real eſtates 
to J. K. for life, provided he took the name of C. 
remainder to his firſt and other fons in tail male, 
remainder to her couſin R. R. ſon of her couſin 


H. K. in tail male, remainder to T. R. the ſecond 


ſon of H. R. in tail male, remainder to D.C. in fee, 
| with 
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tail, and therefore the ſubſequent limitation 
to the daughter was void. However, Sir 


* 


with powers to the tenant for life of vin an 
portioning. 


After the death of the teſtatrix, J. R. entered 
and took the name of C. Then H. R. and R. his 
ſon, the deviſee over in tail, both died in the life- 
time of F. KC by which the remainder in tail 
veſted in T. R. the ſecond ſon. 


J. R. C. purchaſed additional eſtates, and being 
deſirous that the two eſtates ſhould go together, 


he deviſed part of his own lands and alſo the lands 


deviſed to him by S. C. to truſtees to be by them 
conveyed to other truſtees to the uſe of T. R. for 
life, remainder to his firſt and other ſons in tail 


male, remainder to R. R. and his heirs male, re- 


mainder over. The deviſe was upon expreſs con- 
dition that T. R. ſhould within fix months, ſuffer 
a recovery, and bar the remainders in S. C.'s will, 
and convey all his eſtates to ſuch perſons, &c. as were 
declared by his will, and convey all her S. C. 's eſtates 
to ſuch perſons, &c. for ſuch uſes as were declared 
by his will, as to his own eſtates, and no conveyance 


of his eſtates to be made before T. R. bad ſuffered 


the recovery, and in default of his ſuffering ſuch 


recovery to convey his eſtates to other truſtees, to 


the uſe of R. R. for life, with remainder, &c. 


wm 
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3 ofepb Jekyll afterwards in the caſe of Stanley 
v. Leigh, ſaid Uhts was a miſtake. And in- 


deed 


— 


— * 


v. 


By codicil (not having diſpofed of his perſonal 
eſtate) he gave his perſonal eſtate to T. R. on con- 
dition oſ his performing the condition in his will, 
and if he ſhould refuſe ſo to do, then he gave it to 
truſtees to lay out in lands, to the uſes deClared in 
his will as to his own eſtates. 


T. R. after the death of J. R. C. changed his 
name to C. and did ſeveral acts of ownerſhip teſpect- 
ing the eſtates of J. R. C. and made ſome prepa- 
rations for ſuffering a recovery, but died before 
any recovery was compleated, leaving his wife, en- 
ſeint of a daughter. | 


T. R. C. was heir at law to S. C. F. R. C. and 
D. C. conſequently his daughter was ſo. If 7. 
K. C. had performed the condition of J. R. C. “s 
will R. R. was intitled under the limitations in 
S. C.'s will; if not, upon his (T. R. C. 's) death, the 
eſtate-tail was ſpent, and the reverſion to the right 
heir of D. C. was fallen in to T. K. C. 's daughter. 


And the queſtion in a cauſe at the Rolls was, 
whether T. K. C. had ictitled himſelf to S. C.'s 
eſtates. 


In was contended on the part of R. R. that this 
was a caſe of election and that T. R. C. had done 
ſuſſicieut to make an election and bind his daughter 


to 
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deed it is obſervable, that although an indefi- 


nite fajlure of 9 of the body of the 
huſband 


1 — 


— 


to do what was neceſſary, to ſettle his eſtates ac 
cording to S. C. 's will. 


But his Honor was of opinion, that this was 
not a caſe of election; but that it was a condition 
precedent. The plan he ſaid was, that before T. R. 
C. ſhould have intitled himſelf to the eſtate, no 
conveyance ſhould be made. The means by which 
it was to be effected, was, that he ſhould ſuffer a re- 
covery, and he would not ſay, that any other con- 
veyance would anſwer the intent. The teſtator 
had directed the means, and none ſo proper to per- 
form the intent. Ia fact no recovery was ſuffered, 
Here the eftate was to be conveyed upon a certain 

| z& to be done, which amounted to a price. He 

- was to take care that at all events, the eſtate of &. 
C. ſhould be fa conveyed, as to go to the uſes of 
J. C.'s will, He ought in his life-time to have 
obtained ſuch an eſtate as he could convey, 
Therefore the daughter was not bound to convey 
S. Ces eſtates. The conſequence was that the 
eſtates of J. R. C. would go to R. R. and the ſame 
argument applied to his perſonal eſtate, which 
muſt be laid out to the fame uſes. 


In the caſe of Veſicy againſt Willinſan, 2 Durnf. 
and 25 209. which aroſe on a ſpecial verdict the 
Court 
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huſband would have been too remote, yet as he 
took an expreſs eſtate for life before, and this 
| a 


Court were divided in opinion, but all the judges 
conſidered the queſtion to turn wpon intention, 
merely. 


In this caſe M. V. widow of J. V. previous 
to her marriage with her firſt huſband G. V. (then 
AL. S. ſpinſter) was ſeiſed in fee of the ptemiſſes 
in queſtion, and which, after her firſt marriage, in 
conſequence of marriage articles, were veſted in, 
and ſettled on G. V. in fee. G. V. died inteſtate 
leaving iſſue an only daughter 4. M. V. who died 
an infant and without iſſue, by. which 7. V. be- 
came heir at law of A. M. . Afterwards by in- 
denture between M. V. the widow, J. V. the 
younger brother and heir of G. W. and A. A. V. 
and other perſons, after reciting the articles and 
ſettlement, all the premiſſes in queſtion were ſettled 
to the uſe of the widow for life, ſans waſte, remain- 
der to truſtees for a term of 500 years, upon the 
truſts after-mentioned, remainder to the uſe of 7. 
IF. for life, remainder to truſtees, to preſerve Con- 
tingent Remainders, with remainder to the firſt 
and other ſons of J. V. in tail, remainder to his 
daughters in tail, remainder to MH. IF. in fee. After 
the execution of this ſettlement, M. V. the widow 
intermarried with F. A. by whom ſhe had iſſue 
one daughter M.X.—M. T. the widow, in her will, 
after reciting the laſt ſettlement, declared the truft 
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was not the caſe of an inheritance, it by no Vide ſupra, 
means follows that he took any eſtate by P 384. 391. 


words 


L 


of the term of 500 years to be © that if her ſaid bro- 


ther J. M., er any iſſue of bis body, ſhauld be living 
at the time of her deceaſe, then the ſaid truſtees were 


immediately after her deceaſe, out of the rents and 
profits of the ſaid premiſſes, or by mortgage thereof 


or otherwiſe as they ſhould be adviſed, to raiſe and 
levy the ſum of 1000 l. with lawful intereſt for the 
fame from her death, and pay the ſame at the end 
of ſix months next after her deceaſe, to ſuch perſon 
or perſons ; and to ſuch uſes, as ſhe by any deed 
or will ſhould direR, limit and appoint” proceeded 


thus. Now I the ſaid A. X. by means and vir- 


tue of the power above- mentioned, and by virtue 
&c. * do” in the caſe laſt above-mentioned, (that is 
to ſay), F my ſaid brother, Mr. J. W. or any iſſue 
of his body be living at the time of his death, ditect, 
limit and appoint, that the ſaid truſtees ſhall and 
do pay the ſaid ſum of 10007. and the intereſt due 
for the ſame, after they ſhall have raiſed and levied 
the ſame, unto my ſon in law, Mr. A. X. his exe- 
cutors, adminiſtrators, and aſſigns, he or they giv- 
ing his or their bond, as ſecurity for the payment 
of the ſeveral annual and other ſum and ſums of mo- 
ney next herein after mentioned, to the ſeveral pet- 


ſons herein after named (that is to ſay) &c. (here 


follow ſeveral legacies, and annuities.) And in caſe 
neither the ſaid J. W. nor any iſſue of bis body, ſhould 


happen to be living at the time of my deceaſe, by which 


event, 


Vide 
Vaughan v. 
Farrer, 2 
Vez. 182. 
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words of implication; and the words in default 


of iſſue-male might well refer to ſuch default 
of iſſue· male as was before expreſſed. 


Again, 


event, the ſame manor, by virtue of, and under the 


limitations in the ſaid recited indenture of releaſe | 
and fettlement, will devolve upon me and my heirs; 


| then I do hereby give and deviſe the ſame premiſles, 


and every part thereof, unto the ſaid truſtees, their 
executors adminiſtrators and aſſigus, for and during 
the term of 500 years, in truſt that they zmmediately 


aſter my deceaſe, ſhall by mortgage of the ſaid pre- 


miſſes, or otherwiſe as they ſhall be adviſed, raiſ- 
and levy the + ſaid ſum of 10001. with lawful intereſt, 
for the ſame, from my death, and pay the ſame, within 


ir months after my deceaſe, unto my ſaid ſon in law 4. 


A his exccutors adminiſtrators and affigns, he or 
they giving his or their bond ſecurity for the pay- 


ment of the ſaid ſeveral annual and other payments 


herein before mentioned to be paid by him, in caſc 
the faid other ſum of 1000/7, payable upon the 
contingency before mentioned, had become payable 
and been paid as aforeſaid z and in further truſt, 
that they the ſaid truſtees, do and ſhall, by the ways 
aud means aforeſaid, raiſe and levy the further ſum 
of 10001. within fox months next after my deceaſe, 
and pay the ſame as follows viz. (here follow ſe- 
vera] legacies and annuities). And from and after 
the expiration, or other ſooner determination, of 
ide {aid term, and ſubjeR thereto, I give and deviſe 

| the 
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for 


1 —— * ed 


the ſaid manor, &c. unto my mother M. S. and her 
aſſigus for life, and from and after her deceaſe, I give 
and deviſe the ſame, unto my daughter AZ. I. her 
beirs and affigns for ever, but in caſe my daugh- 
ter M. T. ſhall happen to depart this life, before 
ſhe ſhall attain her age of twenty-one years, and 
without leaving iſſue of her body lawfully begotten, 
who ſhall attain that age; then I give and deviſe 
the ſaid premiſſes, and every part thereof, with the 
appurtenances unto my faid fon in law, A. X. bis 
heirs and aſſigns for ever; he or they paying thereout, 
within fix months next after he or they ſhall come 
and be in the poſſeſſion thereof, the ſeveral ſums 
of money following, to wit, the ſum of, &c. Alſo 
I give and bequeath all the reſt refidue and re- 
mainder of my eftate and effects, of what nature or 
kind ſoever, and whereſoever, as well real as perſo- 
nal, unto my ſaid daughter MH. A her heirs execu- 


tors, adminiſtrators and aſſigns, for ever, ſubject 


to her debts and funeral expences. M. IT. ſoon af. 
terwards died. Then J. V. the brother of G. V. 
who ſurvived M. A., the mother died without.ifſuez 
M. X. the daughter alſo died an infant unmarried, 
and without iſſue. Then M. S. the mother of 
the teſtatrix died. A. X. the ſon in law alſo died, 
and the defendant J. I. was his heir at law. The 
leſſor of the plaintiff S. N. was heir at law to the 
teſtatrix M. I. and heir at law on the part of the 


Vor. II. G g mother 


Again, where a teſtatrix deviſed a term of Stanley v. 
2 years in truſt (after payment of debts, c.) * bo 618. 
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for F. for life, and after his deceaſe for his 
firſt ſon and the heirs-male of his body, and 


—_—_— 


* 


mother to M. A. the daughter. The queſtion was 
whether under the circumſtances above ſtated, the 
plaintiff was entitled to recover or not? Upon 
this queſtion the court were divided in opinion, 
Mr. Juſtice Greſe and Mr. Juſtice Apburſi being of 
opinion with the plaintiff, and Mr. Juſtice Buller, 
with the defendant. They all agreed that it was 
a queſtion of iatention, but they differed in opinion 
as to the intention, as evinced by the diſpoſitions 
made by 1. I. the mother. 


Mr. Juſtice Groſe, and Mr. Juſtice I burt, as 
the baſis of their argument, aſſumed the principle 
< that to defeat the heir, it muſt appear to be the 
clear intention of the teſtatrix, collected from the 
will, either by expreſs words, or neceſſary implica- 
tion, that the deviſee ſhould take, They contended 
that from the nature of the teſtator's intereſt in 
the property, under which it might veſt in her dur- 
ing her life, or not until after her death, ſhe might 
diſpoſe of it in both events, or in one of thoſe events 
only ; if ſhe intended only to diſpoſe of it in one 
event, viz. in the event of its veſting before her 
death, if that event did not happen, it would be un- 
deviſed, and go to her heir at law. And they con- 
tended from the words of the deviſe. And in caſe 
neither the ſaid F. M. nor any iſſue of his body, ſhould 
happen to be living at the time of my deceoſe, by which 

the 
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in default thereof to the ſecond and other ſons 
of F. ſeverally and reſpectively, in order and 
courſe, 


— — — 
— — —_ — 


the ſaid manor, &c. will devolve on me and my heirs, 


then I give unto the ſaid truſtees to raiſe the ſum of 


1000/. c. and in further truſt to raiſe 40007. 
within ſix months after my deceaſe, and the ap- 
plication of the money as directed by her, and from 
the ſubſequent diſpoſition of the fee, to her mother 
for life, and her applying her attention to living 
perſons throughout, ſhe muſt have had in contem- 
plation a diſpoſition throughout, on the contingency 
only of the eſtate veſting, during her life. They 
inſiſted that the queſtion was not, whether the teſ- 
tatrix intended or not to die inteſtate, ** but wherher 
it appeared upon the face of the will, to have been her 
intention in the event which had happened to die inteſ- 
tate, or to diſpoſe of this eſtate. That the court 
had only a right to determine, what the teſtator 
meant to do, and had actually done, upon the cir- 
cumſtances in his contemplation at the time of 
making the will, and had no right to conſider what 
the teſtator might probably have done, had certain 
circumſtances been propounded to him, which he 
did not think of, at the time of making the will ; 
for this would not be putting a conſtruction upon 
the will made, but making a will for him, This 
they ſaid was the chance the law gave, to the heir at 
law. He had a right to take advantage of the ſlips 
and omiſſions in a will, and they could not take it 
from him. 


Ga: Mr. 
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(410) courſe, as they ſhould be in ſeniority of age 


H 


and priority of birth, and the ſeveral heirs. 
| male 


= Mr. Juſtice Buller agreed with his brother jut. 


tices in their principles, but he conſidered the con- 

tingency of J. Mi's dying without ifſue ia the life- 

time of the teſtatrix as annexed to the term only; 

and that when ſhe afterwards in diſpoſing of the 

inheritance, made uſe of the words “ from and after 

the expiration or other ſooner determination of the 

term and ſubjeQ thereto, I give, c.“ ſhe meant 

only, ſubje& to that term which ſhould be in be- 

ing at herdeath. She conſidered both terms as one 

term, and meant if J. V. died without iſſue in her 

life-time, ſtill the truſtees ſhould have the term 

created by the ſettlement, but for more extenſive 
purpoſes. If this conſtruQion of the words * ſub- 

ject to the term“ were right, it put an end to the 
caſe, for then it was a plain deviſe of a remainder, 
ſubject to a term of 500 years. If the teſtatrix had 
not interpoſed the truſts of the term, between the 
limitations to the truſtees for 500 years, and the 
deviſe of the inheritance, but declared thoſe truſts 
by a ſubſequent part of the will, the will would have 
ſtood thus I give the premiſſes to truſtees for 500 
years, if neither J. M. or any iſſue of his body ſhall 
be living at my death, and ſubject to that term, I give 
the ſame to 4. X. and his heirs. In that cafe though 
the term never took place yet the remainder would, 
The order in which the truſts of the term were 
created, could not vary the true conſtruction of the 
\ will: 
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male of the reſpective bodies of ſuch ſon and 
ſons, and in default of ſuch iſſue, to the uſe 
of 


—_— „—— 


— 


will : conſidering this caſe on the will only, without 
reference to the ſettlement, it was in ſubſtance a 
deviſe of a remainder in fee, ſubject to a term, if a 
particular event took place, but if that event did 


not happen, then without being ſubject to that 


charge. The court was at liberty to-tranſpoſe and 
mould clauſes, and words of the will, fo as to make 
the whole take effect. This conſtruction gave ope- 


ration to every part of the will, and in each given 


event, her whole eſtate would paſs by the will, 
which is what ſhe intended. But a contrary con- 
ſtruction, in the event which had happened, would 
expunge all the limitations of the inheritance, even 
that to her own daughter, and aſter her to A. I. who 
ſeemed to be the next object of her bounty, and he 
ſaid, he thought it plain, that the teſtatrix meant 
to diſpoſe of her whole property and all the intereſt 
in that property by her will, 


Upon the whole therefore, it ſeems that upon a 
cloſe inveſtigation of the entire ſeries of caſes upon 


this point, if we claſs them according to the ſeveral 


grounds on which the deciſions thereupon appear to 
be founded, the reſult to be drawn from a general 
comparative view of them is, that the conſiruftion 
of them proceeds intirely on the apparent intent of 
the teſtator, and they ultimately depend upon the 


Gg3 principle, 
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of the daughter and daughters of F., and if 
more than one, to be divided among them 


ſhare 


— 


principle, that the court is to put ſuch a conſtruc. 
tion upon the whole of a will, as will beſt effectuate 
the general intention of the deviſor, without paying 
a particular attention, to the letter, if a different 
conſtruction will defeat the general intent. 


But although where a deviſe is made upon a con- 
dition annexed to a preceding eſtate, if the preced- 
ing limitation or contingent eſtate never ſhould ariſe 
or take effect, the ſubſequent remainder over may 
nevertheleſs take place, if ſuch remainder be not 
foo remote, it continues yet to be decided what ſhall 
be the effect of a condition annexed to a preceding 
eſtate, which is too remote, and conſequently makes 
the ulterior limitations equally remote in their cre- 
ation. 


In order to inveſtigate this queſtion, we may ſup- 
poſe in the caſe of Jones v. Hicombe, ſtated ſupra 
400. by Mr. Fearne, the eſtate to have been limited 
to the wife for life, and after her death to the child 
ſhe was then er/e:nt with, if it ſhould attain the 
age of Twenty-five years of age, and if ſuch child 
ſhould die before the age of twenty-five (inſtead of) 
twenty-one years, the remainder over. In which 
view of it, the executory deviſe not being originally 
confined to the legal limits, the queſtion would have 

ariſen, 


2 
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ſhare and ſhare alike at their agesof twenty- 
one or marriage, and in default of daughters, 
or 


— — 
— 


ariſen, whether the ſubſequent event could have 
given it effect. 


This is a queſtion of great difficulty, but as far as 
may be judged from the application of general prin- 
ciples, and analogous caſes, it ſeems moſt probable, 
that in ſuch caſe the firſtlimitation being an executory 
deviſe, too remote to be valid, that which, as an alter - 
native toit, is ultimately poſtponed to the ſame limits, 
will be conſidered equally remote, and conſequently 
equally void; for admitting the limitation to the 
ſuppoſed child to be void for remoteneſs, it ſeems 
to follow, that the alternative limitation muſt be 
void too, as its effect was not in its creation re- 
ſtrained to any ſhorter period; and if it was too 
remote in its creation, I ſhould apprehend no ſub- 
ſequent event could render it valid; and ſo the Jaw 
was laid down by Lord Mansfie/d, in delivering the 
judgment of the Court of King's Bench, in the 
caſe of Goodman v. Geodright, ſtated by Mr. Fearne, 
ſupra 338. in which caſe the limitation to the heirs 
male of the body of B. by a future huſband, being 
treated as void, and the limitation over to L. as an 
executory deviſe, and conſequently too remote, as 
ſuch, it was contended that the deviſee over took an 
immediate eſtate, as if there had been no precedent 


deviſe, as the precedent one was totally and abſolute- 
ly void; and that the ifſue of B. by a future huſband 
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or in caſe of their death, before twenty. 
one or marriage, to P. for the then reſidue of 
the 


— 8 


— 


was a matter that ought to be laid quite out of the 
Caſe, in the ſame manner as if there had been no 
ſuch deviſe, ſince the event never happened. But 
his Lordſhip ſaid © /uppoſing the deviſe in that caſe) 
to the heirs of the body of B. by a ſecond huſband to be 
void, the limitation to L. and the heirs of his body 
could not be a contingent remainder, for want of 
a preceding eſtate; and it was too remote as an 
executory deviſe, being not to take place till after 
an indefinite failure of iſſue of the body of B.; and 
being too remote in its creation, the event could not 
vary the conſtruction: fo that the death of B. without 
iſſue, could make no difference in the caſe. And 
upon the ſame principle in the caſe I have ſuppoſed, 
conſidering the limitation to the ſuppoſed child as an 
executory deviſe, too remote in it creation, becauſe 
not confined to take effect within the limits allowed 
to ſuch eſtates, it ſeems that the ſubſequent event 
of their being no ſuch child, could not vary the con- 
ſtruction, 


And ſo far as the opinion of the Court, under 
ſuch a ſtate of the caſe can be collected, from the 
ſentiments thrown out, in the caſe of Jones and H- 
combe, it ſeems probable from the ſtreſs therein laid 
on the exiſting circumſtances of the caſe before 
them, when they ſaid “ it was good as an execu- 
tory deviſe, to commence within twenty-one years 


after 
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the term. F. died without having had any 


iſſue. Sir Joſeph Fekyll, after a very learned 
and 


— 
636i 


after a life in being ;”” and that the number of con- 
tingencies were not material, if they were to happen 
within à life in being, or a reaſonable time after, that 
the reſolution would have been different had the 
circumitances of the caſe been ſuch as I have put 
for the ſake of inveſtigating this queſtion ; becauſe 
it is obvious that their reſort to this doctrine would 
have been uſcleſs, if the effect of the deviſe in the 
event that happened would have been the ſame, 
whether the contingency had originally been con- 
fined to twenty-one, or extended to twenty-five 
years. 


Poſſibly it might be contended in ſupport of ade- 


viſeſoconſtructed, that as the event of the wife's not 


being enſeint, equally included the two contingen- 
cies, of her being enſeint at all, and her being enſeint 
of a child, who ſhould however not anſwer the de- 


ſcription, the limitation over upon the former event, 


in caſe it happened, not being too remote, might 
take place; for where an executory deviſe is limited 
on two contingencies, one of which is within the 
requiſite limits, it may take effect, if that contin- 
gency happens, as in the caſe of Longhead verſ. 
Phelps, 2 Black. Rep. 104. (tated ſupra 154. in notes. 
In reſpect to this it ſeems, that if the teſtator had 
expreſsly diſtinguiſhed between the two contingencies, 


by 
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and elaborate argument, and a thorough ex- 
amination of the ſeveral authorities on the 
point 


by mentioning boch of them disjunttively, as in the 
caſe laſt mentioned, its validity would have been un- 
impeachable on the happening of the fir? of them, 
and the deviſee over would have been intitled ac- 
cordingly; indeed had the deviſe over been in caſe 
the wife ſhould have “ no child” it would have been 
confined to proper limits, and have taken effect if 
that event happened : but the words if ſuch 
child” are, by force of the word ſuch” as clearly 
equivalent to ſuch child who ſhould die before the age 
of twenty froe, as if thoſe very words had been ac- 
tually repeated, under which ſtate of the limitations 
there appears nothing to diſtinguiſh the caſe ſup- 
poſed, from the common caſe of an executory deviſe 
after a perſon dying without :ſſue, or for defau't of 
iſſue, where, though the event deſcribed, actually in- 
cludes the two diſtinct contingencies, of the per- 
ſons never having or leaving any iflue, which would 
clearly be within the legal limits, as well as any 
future extinfiion of iſſue, once had, ſtill ic has been 
eſtabliſhed by repeated deciſions, that the deviſe 
ſhall be equally void, whether there happens to be 
any ſuch iſſue or not, agreeable to the doctrine laid 
down, as clear law, in the caſe of Goodman and 
Geadright, as well as to the grounds of deciſion in 
the cafe of Langhead and Phelps, which proceeded on 
the expreſs diſtinction there made by the teftator, 

between 
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point and inveſtigation of their principles, 
held that the limitation to P. was good in 
event, 


— — 


between the two events, in the disjunclive proviſion 
for them: and though caſes might be put where the 
validity of an executory deviſe may be originally con- 
tingent, and its effef? depend upon the future ex- 
tence, or aſcertainment of the perſon, to whom the 
eſtate is antecedently limited, as in the caſes of 
Higgins verſ. Dowler, I Peer Will. 98. ſtated ſupra 
408. in the context, and Stanley verſ. Leigh, 2 P. 
Will. 418. tated alſo ſupra 409. and other caſes 
of a ſimilar deſcription, yet they were caſes of that 
fort, in which the exiſtence or aſcertainment of the 
prior contingent Jeviſe, mult neceſſarily, in any poſſible 
event, be ultimately decided within the period of @ 
life in being or of twenty-one years after; as in caſe 
of a deviſe of a chattel intereſt to the fit ſt ſon of B. 
and the heirs male of the body of ſuch firſt ſon, 


and in default of ſuch ifſue remainder over; where 


the period for the ulterior limitation taking effect is 
neceſſarily reſtricted to the time of B.'s death, when 
it muſt be determined, whether he will have any 
ſon or not; for if he ſhould have a fon, that ſon 
would take abſolutely in total excluſion of the limita- 
tion over. And ſo if a deviſe be to the firſt ſon of 
A. attaining twenty-one years, and in default of 
ſuch iſſue, then over, there, in all events, the effect of 
the ulterior limitation, is confined to the period of 
twenty-one years after the deceaſe of A. within 
which time it muſt be decided, whether he will have 
| a (on 
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event, as the limitation to the ſons, &c. had 
not veſted. 


Indeed 


— * 
—_— — 


a fon to anſwer the deſcription required.—But 
every one of theſe caſes, wherein the validity of the 
executory limitation has been referred to the limits 
to which its effect was originally and ultimately re- 
firained, viz. a life in being or twenty-one years 
after, are ſo many authorities again the validity of 
a limitation whoſe effect is not originally confined to 
a fimilar periad; under which latter deſcription the 
caſe I have ſuppoſed appears to fall. And, there- 
fore, whatever arguments or diſtinctions a diſpoſi- 
tion to ſupport the deviſe over, might ſuggeſt to the 
courts upon ſuch an occaſion, the caſes and autho- 
rities relative to the, point, againſt the validity of a 
limitation over, /o circum/ianced, on account of the 
original eventual remoteneſ of the deviſe, as not re- 
trained in its creation, to a ſhorter period than twenty- 
five years after a life in being, ſeem to me too ſtrong 
to be got over. 


Poſſibly the caſe of Scatterweed v. Edge, 1 Salk. 
229. ſtated aiſo ſupra vol. 1. 163. might be referred 
to as an authority for the deviſee, in a caſe ſimilar to 
that I have ſuggeſted; but a ſimilar obſervation to 
what has been made on the caſe of Jones v. Veſt- 
combe, in regard to a material difference between it 
and the preſent caſe, ſeems applicable to that of Scat- 
terweed v. Edge, viz. ** that the ulterior deviſe was not 

in 
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Indeed in the caſe of Clare v. Clare above 
cited, Lord Talbot ſeems to have held a dif- 
| ferent 


— 


in its creation too remote; for the deviſe there to 
the firſt ſon of C. was not in its creation executor 
beyond the death of B. on whyſe death the event of 
B. having a ſon muff have been decided, and the ul- 
terior limitations (ſubject only to the term of eleven 
years) then have veſted in the firſt ſon of C. as a 
remainder expectant on the eſtate- tail, in the ſon of 


B. if there was any, or elſe in poſſefiion in failure 


of ſuch ſon; the deviſe to the firſt ſon of C. was 
not poſtponed, in any poſſible event, beyond the legal 
limits; becauſe the prior limitation to the firſt ſon 
of B. to, or upon which, that to the ſon of C. was 
to take effect, either as an alternative, or as a re- 
mainder, was confined to the legal limits ; whereas 
in the caſe ſuggeſted the firſt limitation to the 
child, the wife was then enſeint with, if it ſhould at- 
tain the age of ttoenty ve, not being confined to 
ag event, which muſt happen, if at all, within the 
legal limits, the alternative limited in failure of it 
which was not to take effect at all, till the other 
ſhould be decided, and of courſe was made depen- 
dant on the determinati:n of a contingency eventually 
too remote, was not originally confined to the 
legal limits, and was therefore too remote in its 
creation. 


Upon the whole the diſtinction ſeems to be be- 


tween the firſt limitation being, and not being too 
remote 
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ferent opinion ; bur, however, the uniform 
tenor of ſubſequent deciſions has thoroughly 
eſtabliſhed 


— — — 


remote in its creation. Where that is too remote in 
its creation, the alternative one appears to be equally 
ſo, and, then, according to the apparent prepon- 
Gerancy of authorities, it is apprehended no ſubſe- 
quent event can vary the conſtruQion, or give it effe?, 
But where the firſt limitation is not too remote in 
its creation, there, it rather ſeems, that the witerior 
limitation not being too remote in its creation, whether 
limited to take effect only as an alternative to the 
firſt, or equally as an alternative to or remainder 
upon it, may, if the prior limitation, whether origi- 
nally (for any other cauſe than remoteneſs) or by 
ſubſequent event, be put out of the caſe, take place 
immediately. This is the diſtinction that ſeems 
to pervade and reconcile, all the caſes upon the ſub- 
jet. For, even in that of Goodman v. Goedright, 
above ſtated, it appears that the court founded 
their opinion upon the tee great remoteneſs of the an- 
tecedent deviſe, to the heirs of the body of B by her 
ſecond huſband, according to what is ſtated in a 
note upon TO caſe, Dougl. 82 489. ſtated alſo 


ſupra 143. 


* 


— 


* A caſe of the above ſort was laid before Mr. Farne, 
for his opinion at a very late period of his life, on which 
he delivered his ſentiments to the effect in the above note; 
but as his opinion was of ſo very late a date, and the re- 

vealing 
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eſtabliſhed the doctrine which prevailed in 
theſe caſes of Higgins v. Dowler and Stanley 
v. Leigh. 


And ſo where a teſtator deviſed Exchequer- 
annuities, plate, and the reſidue of his real and 
perſonal eſtate to M. at twenty-one years of 
age, and in caſe M. ſhould die before twenty- 
one, then to M.”s mother and ſuch other child 
or children as he ſhould thereafter have, and 
for want thereof to her executors and admini- 
ſtrators, and afterwards by a codicil declar- 
ed, that in caſe M. ſhould die before twenty- 
one, and his mother ſhould die without any 
other children or child by C. her huſband, 


then all the premiſſes ſhould go to V. his 


heirs and aſſigns. Upon a queſtion whether 
this deviſe over was good? The court held 
clearly that it was. 


And in another noted caſe, where a de- 
viſe was in theſe words: © I give and de- 
« viſe unto my grandſon V. after the deceaſe 


vealing the circumſtances might lead to diſcoveries, wich 
which he was intruſted confidentially, to obtain his opt- 
nion, I have preferred forming the caſe on fictitious cir- 
cumſtances, to publiſhing the real caſe ; and I was lead 
to introduce it, from a reference made by him to it, in 


his copy of the original work. 
| «of 
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« of my wife, all the lands, Sc. to him, bis 
t beirs and aſſigns for ever; but in caſe. my 
«* ſaid grandſon . ſhall happen to die before 
c he attains the age of twenty-one years, then 
* I give and bequeath to my grandſon T. all 
te the ſaid lands, Sc. to him, his heirs and 
« aſſigns for ever, but in caſe my ſaid grandſon 
% T. ſhall happen to die before he atrains 
ce twenty-one years, then I give all the ſaid 
lands to ſuch other ſon of my daughter 
« M.S. by T. S. as ſhall happen to attain his 
age of twenty-one years, bis beirs and a/- 
gn, for ever; the elder of ſuch ſons to take 
te place before the younger, one after another, 
© in order and courſe as they and every of 
te them ſhall be in ſeniority of age and pri- 
© ority of birth, and of the ſeveral and re- 
te ſpective heirs- male of the ſeveral and reſpec- 
te tive body and bodies of all and every ſuch 
« ſon and ſons, and the heirs male of his and 
te their body and bodies iſſuing, and for de- 
te fault of ſuch iſſue, thenT give and bequeath 
te the ſaid lands, Sc. to all and every the 
© daughter and daughters of the ſaid 7. S. on 
ce the body of my ſaid daughter to be begor- 
© ten, and to the heirs of the body and bodies 
« of al! and every the ſaid daughter and 
daughters as tenants in common, and not 
« as jointenants, and for want of ſuch iſſue, 

« then 
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te then I give, deviſe and bequeath the ſaid 
« lands to Sir R. S. his heirs and affigns for 
« ever.“ And the teſtator gave all the re- 
ſidue of his real and perſonal eſtate to the ſaid 


T. C. 


IP. and T. both died under age and without 
iſſue; T. S. having a ſon A. and daughter B. 

bv his ſaid wife M. S. (and having had other 
daughters who died infants) the ſaid T. S. 
claimed the lands as reſiduary deviſee under 


A. and B. and Sir R. S. claimed under the 
limitations in the will. Whereupon a caſe 
was ſtared for the opinion of the Judges of 
K. B. what eſtate, right or intereſt either 
preſent or in contingency any of the ſaid par- 
ties had in the lands in queſtion? 


The Judges, after obſerving that the prin- 
cipal point was, whether the deviſe over, upon 
T.'s dying under twenty-one years, to ſuch 
other ſons of M. S. as ſhould attain twenty- 
one years of age, was good by way of execu- 
tory deviſe; ſaid, that they found no other 
caſe but that of Taylor v. Biddal, where an 
executory deviſe of a freehold ſuſpended till 
a ſon unborn ſhould atrain the age of twenty- 


— — I. OO, 


the ſaid will. His wife M. S. claimed the 
ſame lands at heir at law of the teſtator, whilſt. 


Vor. II. H h one 
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one years, had been held good. Yet, upon the 
authority of that and its conformity to ſeveral 
latedeterminations in caſes of terms for years, 
and conſidering that the power of alienation 
would not be thereby reſtrained longer than 
the law would reſtrain it, viz. during the in- 
fancy of the firſt taker, which could not rea- 
ſonably be ſaid to extend to a perpetuity, 
they were of opinion the ſaid deviſe was good 
by way of executory deviſe. 


That then, all the ſubſequent limitations 
would be good ; for the eſtate would veſt in 
A. at his age of twenty-one in tail-male, pur- 
ſuant to the clauſe directing the order of ſuc- 
ceſſion between the ſons to be born. If A. 
died under that age, it would veſt in any 
other ſon of M. S. by T. S. who ſhould attain 
twenty-one, in the ſame manner as it would 
have veſted in A.; and if A. died under that 
age, and thereſhould be no ſuch other ſon who 
ſhould attain that age, the eſtate would go to 
B. and all the daughters of the ſaid M. S. 
and T. S. as tenants in common in tail, with 
remainder in fee to Sir R. S.; and if A. ſhould 


die under that age, and B. ſhould then be 


dead without iſſue, and there ſhould be no 
other ſon of T. S. and M. S. who ſhould attain 
the ſaid age, nor any other daughter of them, 

: then 
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then the eſtate would go to Sir R. S. by vir- 
tue of the remainder to him in fee. 


And where there was a deviſe of an eſtate 
to A. for lite, remainder to truſtees to preſerve 


contingent remainders, remainder to his firſt 


and other ſons in tail-male, remainder over to 
T. and the teſtator willed that his plate, jew- 
els, library of books, furniture in his man- 
ſion- houſe and in his dwelling-houſe ſhould go 
as heir-looms, (a) as far as they could by law, 

ro 


— — 
— * 


(a) Mr. Fearne in a former part of this volume 
noticed the caſes on this ſubjeR of heir-looms, with 


regard to their ſpecihc diſtinctions or relations, and 


has mentioned his intention to treat further on this 
modification of property, in a ſubſequent part 
of this eſſay; and as queſtions upon it involve 
matters of very great importance in reſpe& of the 
frequency of theſe clauſes in wills, marriage arti- 
cles and ſettlements, I ſhall therefore take this op- 
portunity to notice ſome circumſtances, in relation 
to the ect of limitations, of real or perſonal chat- 
tels through the medium of truſts, either together 
with, or by reference to limitations of freeholds in 
the ſame or any other inſtruments, and the extent 
to which ſuch limitations may be carried. 


It ſeems now ſettled, that a limitation of leaſe- 
holds, or mere perſonal chattels in ſtrict ſettlement, 
Hh2 where 
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to the heirs-male of his family ſucceſſively, 
as his real eſtate was thereby ſettled, 


A. 


— 


where the perſonal eſtate is either, ineluded in the ſame 
limitation as the freehold eſtate, or by reference toa 
limitation of freehold eftates in ſtrict ſettlement, is to 
be underſtood, in the ſame manner, as if the words 
uſed inthelimitationofthe freeholdeſtates were repeat- 
ed inregard to the leaſcholds orperſonal chattels ; and 
conſequently that the firſt tenant in tail who comes 
into ee, becomes abſolutely intitled to the perſonal 
property, ſubject only to the antecedent particular 
eſtates therein, though it frequently produces a ſepa- 
ration between the real and perſonal eſtate, This 
is a conſtruction agreeable to the letter, and in 
conformity with the obvious meaning of the lan- 
guage uſed in ſuch caſes; for the firſt tenant in 
tail of the lands, being expreſsly to take the ſan- 
eſtate in the chattels, as he takes in the free- 
holds, muſt take ſuch an eſtate in the chattels, as 
he would have done under a like limitation, applied 
to the chattels only, which would be an eftate tail. 
And courts are glad of any opportunity, to prevent 
the ſuſpenſion of the veſting of property, as operating 
againſt public policy in a commercial nat on. 


The caſe of Gregory verſ. Pelham, reported 5 Bri. 
Ca. Parl. 435. is an inſtance of the firſt ſort in 
which A. after deviſing particular parts of his 
real and perſonal eſtates gave all other his honors, 
caſtles, manors, Cc. as well leaſehold and copyhold 
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A. died without iſſue, the queſtion was, 


whether the limitation of the ſaid plate, &c. 
over 


COT 


as freehold, whereſoever, and of whatſoever nature 
and quality they were, and every of them, with 
their and every of their rights, &c. in manner follow- 
ing, viz. unto B. for life, remainder to his firſt and 
other ſons in tail male ſucceſſively, remainder to C. 


ſor life, remainder to his firſt and other ſons in tail 


male with other like remainders over. Afterwards 
an act of parliament was procured, whereby the ſaid 
will was ratified, eſtabliſhed and confirmed, except as 
to particular premiſſes therein mentioned. B. en- 
joyed the premiſſes during his life, and died without 
iſſue. C. had iſſue two ſons E. his eldeſt ſon and F. 


bis younger ſon, both of whom died in his life- time 


infants. And a diſpute aroſe whether the leaſehold 
eſtates ſubject to the eſtate for life of B. and the con- 
tingent Remainder to his ſons, belonged to B. on 
the ground that the abſolute eflate and intereſt of 
and in all ſuch eſtates, held by leaſes for years, ſulject 
to the eſtate of B. and the limitation to his ſons in 
tail, and C,'s eſtate for life, was part of the perſonal 
e/late of E. the eldeſt ſon of C. at his death, and as 
ſuch, on his death (he dying inteſtate) did belong, 
ſubjeR to the eſtate for life of C. and to the con- 
tingency of A. having a ſon, to C. as his father and 
only next of kin, or tothe perſon next in remainder ; 
and the remainder-man filed a bill in ſupport of 
his claim. But his bill was diſmiſſed by Lord 

Hh 3 Henley, 
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over to B. was good in event, as A. had never 
had any iſſue? For it was agreed, that the 
clauſe 


Henley, Chan. Afterwards the ſame queſtion was 
agitated in the Houſe of Lords, on a different ſuit ; 
and two queſtions were put to the judges. Firſt, 
Whether the property of the leaſehold eftates for 
years deviſed by the will of A. veſted in E. the in- 
fant ſon of B. deceaſed, ſubject to B.'s intereſt * 
thereia for life, and the contingency of his having 
a ſon. Secondly, Wacther the property of the ſaid 
leaſehold eſtates, ſubject as aforeſaid, was tranſ- 


- mitted to the repreſcatative of E. the infant? And 


the Lord Chief Baron of the Exchequer, and Mr. 
Juſtice Deniſn being preſent, delivered their con- 


current opinion upon theſe two queſtions, in the 


affirmative. And the Houle of Lords ordered and 
adjudged accordingly. 1 


The caſe of the Duke of Bridgewater verſ. Eger- 
ton, is an inſtance of the ſecond ſort. 


In that caſe 4. having formerly on his marriage 
ſettled his real eſtates in ſtrict ſettlement, deviſed 
his capital houſe at E, Oc. and all his leaſehold 
houſes, ſtables, and coach- houſes adjoining thereto, 
with their appurtenances, and alſo the uſe of his pic- 
tures, houſehold goods, and furniture in the ſaid 
houſe, and the uſe of all his plate both in town and 
country, to his wife B. during her widowhood, and 
defired his executors to take an inventory thereof, 

| but 
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clauſe reſpecting the plate, Cc. by referring 
to the ſettlement of the real eſtate, amounted 
to 


—— 


but declared it to be his will, that when his eldeſt 
ſon for the time being, ſhould have attained his age 
of twenty-one years, or be married, he ſhould, in 
caſe he deſired the ſame, (and gave fix months notice 
in writing to the wife,) have the ſaid houſes, pic- 
tures, houſehold goods, furniture and plate, as alſo 
his coach-houſes, and ftables, for his own uſe, pay- 
ing to the wife 400 J. a year during her widow-- 
hood. He defired that all his books bath in town and 
country ſhould be deemed and taken as heir-looms, and 
ſhould go to ſuch perſon as ſhould be intitled to 
the poſſeſſion of his capital manſion houſe at A. 
by virtue of the limitations in his ſettlement, and he 
gave the refidue of his perſonal eftate to his ſon, 
A. died leaving two ſons and two daughters ; B. the 
wife married again, the eldeſt ſon died under twen- 


ty-one inteſtate, and B. adminiſtered. 


Afterwards the ſecond ſon claimed the books as 
heir-looms, againſt B. and her daughters, who in- 
ſiſted that they veſted in the eldeſt ſon, who was 
tenant in tail in poſſeſſion under the ſettlement, 
and who dying inteſtate, they ought to be diſtri- 


buted. 


The Lord Chancellor declared that the books, 


both in town and country mentioned in the will, 
H h 4 were, 
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to the ſame thing as expreſsly limiting the 


ſaid perſonal chattels to A. for life, remainder 
to 


—— 


were, according to the events that had then hap. 
pened, to be conſidered as part of the perſonal eſtate 
of the eldeſt ſon. 2 Fez. 122. 1 Bro. Chan. Ca, 


281. in note. 


And in the caſe of the Duke of Marlborough and 
Spencer, 5 Bro. Ca. in Parl. 592. which caſe aroſe 
on the following circumſtances. By acts of parlia- 
ment, the honor manor, and park of Hadftock, 


Dec. and an annuity, out of the poſt office, were 
ſettled in John Duke of Marlborough's daughters, 
and their male iſſue in manner therein mentioned. 


- And it was enacted, that neither the Duke, or his 


daughters, or the heirs male of their bodies, or any 
other perſon to whom the premiſſes ſhould come 
by virtue of the limitations aforeſaid, ſhould have 
any power, by hue, recovery, or any other act, to 
bar any perſon, to whom the premiſſes were thereby 
limited, from enjoying the ſame, according to the 


limitations before mentioned, 


Afterwards the Duke made his will, and gave to 
the Dutcheſs his wife, during her lite, the uſe and 
occupation of all his pictures, glaſſes, hangings, 
and beds, and all other the houſchold goods, and 
furniture which ſhould be in Blenheim houſe at the 
time of his deceaſe, and of his gold plate, and, after 

her 
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to his firſt and other ſons ſucceſſively in tail- 
male remainder toT. and thereupon it was in- 
| ſiſted, 


— 


her deceaſe, he gave the uſe and occupation thereof 
to the counteſs G. for her life, and after her deceaſe 
to Lord R. for his life. And it being his defire 
(as he thereby declared) that the ſame might always 
be enjoyed with Blenheim houſe, by the owner 
| thereof, being Duke or Dutcheſs of Marlborough, 
according to the ſettlement of the ſaid houſe, by 
act of parliament, he annexed the glaſſes and mar- 
bles fixed in the ſaid houſe, to the fame; and de- 
clared them to be taken as part of, and enjoyed 
therewith, and all other the ſaid goods and furni- 
ture, ſo far as by law the ſame might be annexed 
thereto. And the Duke bequeathed the uſe of his 
diamond ſword, his Georges and collar, upon truſt 
for ſuch perſon and perſons, and for ſuch time, and 
in ſuch manner, as he had before given the ſaid 
houſehold goods, and furniture, that ſhould be at 
his deceaſe at Blenheim houſe. Afterwards ſeveral 
of the tenants for life to whoſe iſſue the premiſſes 
were limited in tail, died without iſſue, and George 
Duke of Marlborough, (who was not born until af- 
ter the will, and death of the teftator, and who 
upon his birth, became intitled to a remainder in 


tail male in all the real eſtates of which the teſta- 


tor died ſeiſed,) exhibited a bill in chancery praying 
among other things, that the goods at Blemheim 
bouſe, the diamond ſword, Georges and collar, 

and 
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ſiſted, that the limitation of T. was void after 


an exprels limitation in tail to the ſons of A. 
| Lord 


— 


and other ſpecific things, being in their nature 
chattels perſonal only, and incapable of a limitation 
over, might be delivered to him. And it was de- 
termined by Lord Chancellor Neorthington, that 
they were become the abſolute property of the 
Duke. 


And the ſame doctrine prevailed in the caſe of 
Paley and Purnell, Fated ſupra 39, 42. For it even- 
tually turned out in that caſe, that E. had a ſon 
born, who died ſoon after (in fourteen days) and it 
was decreed by Lord Thurlow Chancellor, that the 
whole intereſt in the chattels veſted in that child, 
and on his death in E. as his adminiftrator ; and on 
a rehearing his Lordſhip's decree was affirmed by 
the Lords Commiſſioners, and their decree again af- 
firmed on appcal to the Houſe of Lords. 


But although where real or perſonal chattels are 
included in the ſame limitation as freeholds in ſtrict 
ſettlement, or wheie ſuch chattels are limited by 
reference to a limitation of freeholds in ſtrict ſettle- 
ment, the chattels veſt abſolutely in the firſt tenant 
in tail, who comes in oe; the veiting may be poſt⸗ 
poned by a ſpecific limitation, to a more remote 
— — 


+4 
— 
— — 


— 
3 —— — 
—— 
— —— 


period, 


——— 


Thus 
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Lord Hardwicke, without delivering a decifive | 
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opinion upon the point, declared, that in the And vide 2 
reaſon Vez. 122. 


— — 
— 


Thus in the caſe of the Duke of Bridgwater verſ. 
Egerton, ſtated ſupra, 470. it was held that the firſt 
ſon dying under the age of twenty-one years, and 
unmarried, the ſecond ſon, having become eldeſt, for 
the time being, would, when he ſhould attain his 
age of twenty-one years, or be married, and on 
giving notice of his defire for that purpoſe, pur- 
ſuant to the will of his father, be intitled to the 
teſtator's houſes, coach-houſes, and ſtables, with the 


appurtenances in E. and alſo to the pictures, houſe- 


hold goods, and furniture in the ſaid houſes, and 
the teſtator's plate mentioned in his will. 


And as the preſervation of perſonal property, for 
the benefit of thoſe who are intitled to real property, 
depends merely upon ſuſpending its veſting until 
the event on which it is intended to paſs, and as ſuch 
ſuſpenſion may be extended to any period not ex- 
ceeding twenty-one years, after a life or lives in 
being, the ſettlor of ſuch property may continue the 
ſuſpenſe, till twenty-one years after the death of the 
ſurvivor of all the tenants for life ; but in ſuch caſe 
no perſon would be entitled to take it, until that 
event, which would not anſwer the purpoſe, where 
the object was a concomitancy of eſtates; becauſe 
the firſt tenant in tail in the limitation of the real 


eſtate, on attaining the age of twenty-one, might 
2 bar 
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reaſon of the thing there ſeemed to him to be 
a great difference between ſuch ſort of limi- 
tations 


bar the limitations over in ſuch eſtate by recovery, 
which would produce a ſeparation ; but this may be 
prevented by continuing the ſuſpenſe to that period, 
in caſe no tenant in tail, intitled for the time being to 
the perſonal property, ſhall have attained the age of 
twenty-one years, and barred the eſtate-tail in the 
freehold by recovery : Which mode ſeems to be car- 
rying a truſt for preſerving and continuing perſonal 
property for the benefit of perſons, intitled in the 


mean time to freehold property, to the utmoſt poſſi- 
ble limits. 


In the above caſe of Gower and Grofvensr, Lord 


\ Hardwicke appears to have treated the words © as 
much as thiy can by law” where uſed in ſuch caſes, 
as giving an opening to the modification of ſuch a 


limitation by a court of equity ; for his Lordſhip ſaid, 
thoſe words evidently ſhewed, that there was a future 
ac: to be done in that caſe, and that the Court was to 
direct a limitation [ ſeitlemert] of theſe chattels to be 
made ** as far as it could by law,” fo that this clauſe 
was to be conſidered only as executzry, and directory 
to that which the Court was to do, and, conſe- 
quently, a greater latitude was to be allowed, as 
that was the caſe, than would be if no conveyance 


was to be direQed by the Court. He obſerved, that 


though the party only ſaid ©* as much as by law they 


YY 


may 
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tations veſted, and the like limitations when 


contingent ; as if a perſonal eſtate be bequeath- 


ed 


ma) yet that was the ſame thing as if he had ſaid 
« by law or equity” and that gave the Court juriſ- 
diction to diret a conveyance to be made; and as 
the party had declared, that he had deſigned thoſe 
perſonal chattels ſhould go with his real eſtate, as 
much as they could by law, it remained to conſider 
how far this could be by law; and thus much was 
plain, he might have limited them to 4. for life, the 
remainder to his firſt ſon and the heirs male of his 
body, and if ſuch ſon died before the age of twenty- 
one, and without iſſue male, the remainder over 
to his ſecond ſon ; he might have made the ſame 
limitation over to all the other ſons; and in default 
of ſuch iſſue, he might have limited the remainder 
over ; and in caſe no ſon had lived to attain the age 
of twenty-one, the remainder would have been 
clearly good, This was the common and known 
way of conveyancing in ſettling of chattels ; and 
that where things were directed by will to go as 
heirs looms with an eſtate, or in caſe of a marriage 
ſettlement or the like, ſo far as they could by law or 
equity, it was very proper that it ſhould be left to the 
Court to ſettle the conveyance, and where it was left to 
the Court to do the act, they had made as material 
alterations in the inſtrument, as would be neceſſary 
in the preſent caſe, they having inſerted a clauſe for 

limiting 
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ed to A. for life, the remainder to B. and the 
heirs-male of his body (ſuppoſing B. a perſon 
| in 


— — 
— — — 


limiting an eſtate to truſtees to preſerve contingent 
temainders. 


And in the caſe of Trafford v. Trafford, 3 All. 
347. Lord Hardwicke recognized and confirmed 
his former opinion on this ſubject. 


But we may obſerve that theſe words ſo far © as 
| they can by law” do not neceſſarily import a de- 
/ fire that the chattels ſhould be preſerved in the line 
of ſucceſſion, as long as the ſame might be effected 

| by any limitation that the ingenuity of conveyancers 
mightcontrive, for theſe words will bear ſeveral other 
interpretations. They may be explained by the 
different natures of real and perſonal property, which 
occaſion a different effect to follow on fimilar li- 
mitations. Or they may be underſtood literally, as 
directing that the legatee ſhall take, as heir looms, 
the ſame eſtate in the leaſchold or perſonal chattels 

as near as the law will permit, as he takes in the 
freehold. Now the law, under a fimilar limitation 
of chattels, unconnected with freeholds, as is ap- 
plied to the freehold in ſtrict ſettlement, would give 
an eſtate tail, and it is an incident appertaining to 
an eſtate tail in leaſeholds, that the donee takes an 
abſolute property, which is therefore the neareſt 

* eſtate in leaſcholds, fimilar in extent to an eſtate 


tail in frecholds, tat the law allows to take ee in 
| perſonal 
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in eſſe) remainder to C. the whole remainder 
in that caſe is veſted in B., and C. can never 
| under 


„„ 


perſonal property. And if any other conſtruction 
were permitted, the direction of the teſtator would 
be abandoned in favour of a ſuppoſed intention 
which he has not expreſſed ; for if we were in ſuch 
caſe to teſtrain the eſtate from veſting until twenty- 
one, and confine it by executory limitations, to be 
concomitant with the freehold, as far as poſſible by 
law, it would be deviating from the ſimilarity of 
eſtates given to the ſame perſon in both the ſpecies 
of property, by making the one contingent, execu- 
tory and defeazable, when the other was veſted and 
abſolute. 


Beſides, it may be obſerved, that although in 
ſuch caſes the perſonal eſtate devolves by law on the 
executors, in the firſt inſtance, no infrument or 
conveyance is neceſſary to direct the execution there- 
of, and transfer it to the legatee. All the intereſt in 
ſuch caſe accrues to the legatee by the deviſe, and is 
executed by the aſſent of the executor ; therefore there 
ſeems to be nothing executory in ſuch a diſpoſition, 
and conſequently no room for the application of 
the principles on which courts of equity rely in 
modifying truſts. 


And the rule as to the conſtruction of ſuch diſ- 
poſitions of perſonal property, by reference to the 


limitations of real property, ſeems to be now ſettled 
in 
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under that limitation come in for any part of 
it; but if the firſt remainder were contingent 
in 


in regard to caſes where the teſtator or ſettlor has 
himſelf finally declared the truſts, with no other re. 
ference for their operation than to the rules of law, 
in a modern caſe of Vaughan v. Burſlem, 3 Bro. Chan, 
Ca. 101. 


In this caſe one deviſed his manors, Fc. to truſ- 
tees, to uſes, under which his wife was to receive 
an annuity, and to pay other annuities, remainder 
to the uſe of- the firſt ſon of the teſtator's body in 
tail, remainder to the ſecond and other ſons of his 
body, which uſes never took effect, remainder to 
the uſe of his daughter A. for life, remainder to 
truſtees to preſerve Contingent Remainders, remain- 
der to her firſt and other ſons in tail, remainder to B. 
with other remainders over, he then gave the uſe of 
his pictures to his wife for life, and directed that ſhe 
ſhould have the.uſe of his plate, until a fon of his 
body ſhould attain twenty-one, or until his daughter 
B. ſhould attain twenty-one, or be married, which 
ſhould firſt happen, and then defired ſuch ſon or his 
daughter ſhould have the uſe of his plate, and di- 
reed further, that all his plate, houſehold goods, 
furniture, glaſſes, and china, which ſhould be in his 
houſe at H. ſhould ge as heir looms, with his real efiate 
and be held and enjoyed by the perſon or perſons, that 
ſhould for the time being, by virtue of his will, be en- 
titledtohis ſaid real eſtate, as far asthe rules of law and 


equily 
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in its creation, then the remainder over to C. 
would be good or bad, according to the event 
| of 


__ 4 


—— — 


equity will permit. A. married C. and had a ſon born 


who lived fix weeks, and who was tenant in tail | 
in remainder under the will. And after his death I 
thoſe in remainder filed a bill againſt A. and C. | 


praying an inventory for them. Et per Chan. 


I am called upon to ſay that the effect of the will is | 
to prevent the uſe from ſpringing, where if it ſprung i 
it would give an abſolute eſtate.» To do this, 1 | 


muſt determine, that the uſe ſhall not ſpring or veſt 
till twenty-two years after the death of A. the firft 
taker forlife. How am I to gather this? from the 
words © as far as the rules of law and equity will 
permit.” This cannot be; the uſes could not go 
further than the law will permit. But theſe words 
have their ſeaſe ; for he ſeems to have known that 
the perſonal property could not go ſo far as the 
real, Here the “ per/on entitled” ſeems by expreſa 
deſcription to be the child of C. It would be pe- 
dantic to ſay that Gower and Greſuenor, turns on the 
words * as far as the law allows” for they are ex- 
plained by the different natures of real and perſonal I 
eſtates. To do what is called for in this caſe, 1 
mull go much fuither than ever has been done; far 


I know no inſtance where the conveyance has been 
carried to the utmoſt extent of what the |-w might de. 
He certainly meant the ſon, if he was in poſſefion 
| mauld have them. What then, ſhall they not be 
Vor. II. "#4 in 
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of the contingency ; that is, if a limitation 
which would have been a contingent remains, 
der 


_ 
— — — 


in poſſeſſion, in the mean time, not veſt in any 
body? Caſes which ſay you ſhall do all this for the 
teſtator, by ſaying you ſhall do all that can be done, 
will not do. This would be fetching the intent of 
a teſtator, in a way many caſes have ſaid, it cannot 
be done. The property cannot be rendered inalien- 


able, but by preventing the uſe from ſpringing, 


which cannot be when a perſon is born who would 
take abſolutely. It would be a direction to keep it 
unalienable as long as could poſſibly be. I am of 
opinion that the words are not ſufficient to give ſuch a 
conflrufion, and that conſequently I muſt declare 
this property veſted in the ſon of 4. and that it 
goes to his father as his repreſentative. 


But although this may now be conſidered as the 
ſettled rule in caſes of the nature of thoſe laſt men- 
tioned, I am not aware of the rule having been ever 
extended, to caſes where the truſts have not been 
finally declared by the ſettler himſelf, but only ge- 
nerally expreſſed by way of direction, or agreement, 
for a future ſettlement, to be framed for that purpeſe, 
and which of courſe would be ſubject to the modifi- 
cation of equity, for effectuating the apparent object 
of them to the extent uſual, in ſettlements for ſimilar 
ends. I know of no caſe of this fort which has oc- 
curred before a court of judicature, but ſeveral in- 
ſtances of this nature, came under the conſidera- 

tion 
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der in caſe of a real eſtate, ſhould become 
veſted during the life of any of the tenants 
| for 


— 


tion of Mr. Fearne, in the courſe of his practice. 
And he thought a material diſtinction aroſe from 
that circumſtance, | | 


One inſtance of this kind occurred where free- ©,» 
— <A G 
hold eftates were by articles agreed to be ſtrictly SOT * 
limited, and in which there was a covenant that the 7 ales A 
ſettlor would affign leaſehold eftates, to truſtees, in 
truſt * for the benefit of ſuch perſon and perſons, X*>? - A, 
and for ſuch or the like eſtates, and for ſuch or the Cor Cas, 
like ends, intents and purpoſes as were therein before 2 "4 JAE 
mentioned of or concerning the ſaid hereditaments, Rr Peep ec 
and premiſes therein before limited, and appointed” 7 Oe 
and granted and releaſed as aforeſaid * as far as bg 4. 
law in that caſe will allow or permit.” — , 
8 e., 9%, © 
This Mr, Frarne ſaid was the caſe of a truſt re- 

cutory, and not executed or terminating in the words, 
or literal operation of the injirument, or will itſelf, 
but left to be accompliſhed and perfected by a future 
deed, and where of conſequence the whole direc- 
tion of ſuch ſettlement fell upon the Court, who 
were to direct how the parties were to convey z 
according to the well known diſtinction in the caſe of 
Stamford v. Sir Jahn Hobart, and the ſeveral authori- 
ties referred to in the preſent edition of Contingent , 
Remainders, fol. 207. et ſeg. This too was the caſe 
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for life, or if a poſthumous child ſhould be 


born who would have had the benefit of the 
remainder, 


— — 


of marriage articles in the execution of which, equity 
regularly introduced fuch clauſes, Sc. as were re- 
quifite for effectuating the intended proviſion for the 
iflue of the marriage, which proviſton might event- 
ually be defeated, by permitting the whole intereſt, 
to ve? abſolutely and uitimately in a firſt ſon dying an 
infant. In the decreeing an execution of marriage 
articles, a court of equity regarded the end of the 
ſettiement, beyond the legal operation of the words 
in which the articles were expreſſed, and therefore 
frequently varied from the /ega! import of thoſe 


words, as in the caſe of limitations to the heirs of the 


body, Sc. or ſuch court ſupplies or tranſpoſes eſtates, 
as in the inftance of eſtates to ſupport contingent re- 
mainders, Sc. to ſubſtantiate the intended proviſi. 
ons; and accordingly (he ſaid) we find Lord Hard- 
wicke in the caſe of Gower and Gro/venor, obſerv- 
ing, that in caſes of marriage ſettlements, or the like, 
under the words “/ Jar as they could by law or equity 
it was very proper that it ſhould be left to the Court 
to ſettle the conveyance, and where it was leſt to the 
Court to do the ac, they had made as material al- 
terations in the inſttument, as would be done in 
that caſe.” And Mr. Fearne ſaid, he apprehended, 
that in caſes of perional eſtates the introduction of 
a clauſe to carry the fund over, on a tenant in tail 
dying unid-r tworty-ene without iſue, Wc, could not 

be 
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remainder, if it had been within the ſtatute of 
V. III. then the remainder over would be 
bad 


be deemed any greater liberty, than that of 
introducing an eſtate to truſtees to ſupport 
remainders in a ſettlement of freeholds ; both were 
directed to the preſervation of the intereſts intended 
for thoſe in remainder ; the one operated to inter- 


_ cept that power, which the law would otherwiſe 


leave in a preceding tenant, of diſappointing the 
limitations to thoſe in remainder ; the other, to de- 
termine that intereſt of a preceding tenant, which 
the law would otherwiſe give him to the excluſion 
of thoſe in remainder, in an event, where ſuch a 
conſequence was evidently contrary to the general 
view of the ſettlement. And therefore, if we at- 
tentively canſidered the words of the original truſt, 
the introduction of ſuch a ſhifting clauſe would not 
appear at all irreconcileable with them. The 
words for the © benefit ef ſuch perſon and perſons, 
end for ſuch eflate and eſtates, c. and for ſuch and 
the like ends intents and purpoſes, as far as the law in 
that caſe would admit, ſurely imported à ſettlement that 
would as far as might be, ſecure the property to the 
ſame perſons in ſucceſſion ; ſo far as it fell ſhort of that, 
it failed of enuring to the benefit of ſuch perſon and 


| perſons, Such or the like eſtate and eſtates imported. 


eftates or intereſts, as near as might be correſponding 
in duration of intereſt, and power of diſpoſution. An 
abſolute eſtate in perſonals, and which would be 
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liable to the teftamentary diſpoſition of an infant, 
did not at all correſpond in thoſe reſpects, with an 
eſtate-tail in the infant, which would determine 
on the deceaſe of the infant tenant in tail, without 
iſſue, which will not be liable to his teſtamentary 
diſpoſition. Such an intereſt in perſonals as would 
determine on his death without iſſue under age, and 
would not be liable to his diſpoſition before he at. 
tained his age, ſeemed much more analogous to his 
eſtate in freeholds in both theſe reſpects. And the 
import of the words, © for ſuch and the like ends 
intents, and purpoſes,” ſeemed much better anſwered 
by the introduction of a clauſe, which would extend 
the purpoſes of a proviſion to children, &c. in re- 
mainder, when it became uſeleſs in reſpeRt to a 
firft ſon, by his never living to call for it, than by 
carrying ſuch intended proviſion through him to his 
parent, or perſonal repreſentatives, for whom it 
never was intended, in excluſion of every child for 
whom it was intended. A clauſe therefore that would 
carry the intereſt in the leaſeholds over, upon the 
death of any child of the marriage, under twenty- 
one without iſſue, inheritable to the intail, ſo far 
from being objectionable, on account of any incon- 
fiſtency with the expreſs words of the truſt, ſeemed 
to him to be rather auxiliary to their compleat effetT. 
But at all events he (Mr. Farne) thought we muſt 
admit ſuch a clauſe to be material, for preventing 
the diſappointment of the proviſion, manifeſtly in- 
tended for a ſecond or younger child, in caſe of the 
death of a prior child in its infancy, and before it 
could have any call for the proviſion intended. And 
on this ground he thought, that in the execution 

of 
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of marriage articles, ſuch as in the preſent caſe, a 
court of equity would ſupply it; and as to any ob- 


jection to be raiſed by the queſtion, how far was the 
court to go in this ſort of aid? Why ftop at all 


ſhort of the utmoſt extent of what the law might - 
u And how was it to decide, or why take up- 
on itſelf the deciſion of thoſe limits? He was of 
opinion it would be ſufficient to recur to Lord 


Hardwicke's obſervations in Gower v. Groſvenor, who 


in ſpeaking as to that power ſaid, “ that it is ex- 


tremely plain, the teſtator might have limited to 
one for life remainder to his firſt ſon, and the heirs 
males of his body, and if ſuch ſon died before the 
age of ewenty-one and without iſſue, then to the 
ſecond ſon, with the like fort of limitation over to 
all the other ſons; and in default of ſuch iſſue re- 
mainder over. That he ſaid was the common and 
known way of conveyancing, And in ſuch ſort of 
caſes, the Court (Lord Hardwicke (aid) muſt take 
notice of it as part of the law. And he referred to 
caſesin which the validity of ſuch limitations had been 
eſtabliſhed. Such ſeemed to be the extent of equit- 
able conſtruction, requ//ite to anſwer the general obj ct 
of the intended proviſion, for the ſue of the marriage 
to 2 ſimilar degree in both ſpecies of property. And 
it being conſiſtent with the uſual cour/e of ſettlements 
of ſuch fort of property, founded on deciſions pe 
going the very length, and thus judicially conſidered 
by Lord Hardwicke, a clear plain rule tor the adop- 
tion of a court of equity, in ſuch caſes ; where could 
be the obſtacle to the court proceeding to limits chus 
clearly eſtabliſhed, and approved of, without en- 
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bad in event; but i” no ſuch contingency 
ſhould happen then it would be good. (2) 
. | | 80 


ld. 


— 


tering into the queſtion, how far the ingenuity of 
conveyancing might carry the experiment of ſuſ- 
pending the period of ab/alute veſt ing, or the power 
of alienation for purpoſes not eſſential to the ſub- 
ant ial end of the proviſion, intended by the ſettle- 
ment for the children of the marriage. 


(a) So in the caſe of Pl:ydell'v. Pleydell, 1 P. ill. 
748. where J. P. having no iſſue by the plaintiff E. 
his wife, but having two brothers R. P. and C. P. de. 
viſed all his money and ſecurities for money to his 
brothers in truſt to pay 200 J. to his wife abſolutely, 
and to pay the intereſt of all the reſt of his money to 
his wife, for her life, after her death he gave the 
intereſt of 400 l. part of the reſidue to his brother 
R. P. for his life, then to his fir? ſon, payable to 
him until he ſhould attain his age of twenty-one, 
at which time he was to be paid the principal ſum 
of 400 l. But if ſuch eldeſt fon ſhould die before 
his age of twenty-one, then the teſtator decreed the 
intereſt of the ſaid 400 J. to the ſecond ſon of the 
ſaid R. P. until his age of twenty-one. And then 
to pay him the principal ſum and in caſe of his 
death before twenty one to the third, fourth, fc. 
ſons of the ſaid R. P. in like manner. He alſo 
gave the intereſt of another ſum of 400 J. to his 
{aid other brother C. P. for his life, and after his 

death 
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So in the caſe of Green v. Ekins, where 
there was a bequeſt of perſonal eſtate to the 
firſt 


6 


death the intereſt to go to his firſt ſon, until his age 


of twenty one, when the principal ſum was to be 
paid him; bur if it ſhould happen that his firſt ſon 
ſhould die before his age of 21, then the intereſt 
to be paid to the ſecond fon of C. P. until his age 
of twenty one, at which time the principal ſum of 
400 l. was to be paid to ſuch ſecond ſon; but if 
he ſhould die before twenty-one, to the third ſon, 
After which came a clauſe „that if either of the 
ſaid teſtator's brothers R. P. or C. P. ſhould die 


without iſſue in ſuch caſe his ſhare was to go to the 


teſtator's right heirs.” And he made his wite exe- 
cutrix and teſiduary legatee. 


As this caſe is reported in Peer Williams, the 
Lord Chancellor is ſaid to have decided in favour of 
the deviſee over in default of iſſue, on the ground, 
that there is a diſtinction between the words “ die 
without iſſue” as applied to chattels real and chattels 
perſonal. And that in the latter caſe it is to be 
underſtood as death without iſſue then living. 
But we have ſeen that diſtinction does not hold. 


But in the addenda to the 3d vol. of Peer Will. 


by Mr. Cox, it is ſaid that in Shepheard v. Leſſing- 


ham, 29th Oazber 1751, Lord Hardwicke obierved 
that in Pleydell v. Pleydell, the former limitations 
being to ſons, the dying without © iſſueꝰ muſt mean 

&« ſuch 
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3 Ark. 287. 


And vide the 
caſes of Pin- 
bury v. El- 
kins, and 
M.iddox v. 
Staines, and 
Sabbarton v. 
Sabbarion, 
before cited. 
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firſt ſon of the teſtator's daughter who ſhould 
attain 21, and in caſe ſhe ſhould have no ſon 
who ſhould attain that age, then to J. S. the 
limitation over to J. S. was held good * 
that event. 


And in the caſe of Sheffield v. Lord Orrery, 
above cited, Lord Hardwicke ſaid, it was clear 
and certain, that no limitation of a perſonal 
thing can be admitted after a dying without 
iſſue generally, but if this is confined to a 
life or lives in being, or within 10 months, 
or the birth of a child, or in caſe of the death 


. ſuch iſſue“ viz. * ſons” and that caſe did not there- 


fore turn on any general doctrine, that the con- 
ſtruction of © dying without iſſue“ was different in 
limitations of perſonal eſtate and real. 


If ſo then the limitation over in default of iſſue, 
to the teſtator's right heirs, muſt have been good, 
in the event of R. P. and C. P. dying without iſſue 


living at their death, on the ground Mr. Farne 


is here diſcuſſing, viz. that the preceding executory 
limitation to the ſons, which would have carried the 
whole intereſt, did not veſt, 


And fee the before mentioned caſe of the Duke 
of Marlborough verſ. Spencer, which is another in- 
ſtance of the application of the ſame principle, 


of 
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of ſuch child before the age of 21, or if limit- 
ed on a contingency to @ perſon who never takes, 
the limitation is good. 


In the foregoing caſes we are to obſerve, 
thatwherever a precedingexecutory limitation 
carried the whole intereft, a ſubſequent limi- 
tation was not conſidered as a limitation «por 
the preceding, and to take effect after it, bur 
only as an alternative ſubſtituted in its room, 
and to take effect only in caſe the preceding 
ſhould fail and never take effect at all; and 
where a preceding executory limitation did 
not carry the whole intereſt, a ſubſequent one 
was conſidered, either as becoming #eſted in 
intereſt as a remainder expectant on the pre- 
ceding eſtate, as ſoon as that took effect, or 
elſe as taking effect in poſſeſſion at the time 
limited for the preceding eſtate to veſt, in caſe 
that preceding one failed of taking effect; 
ſo that in either caſe it follows, that if the 
preceding limitation was not too remote in 


its creation, the ſubſequent one could not be 


ſo, being to take effect at the time limited 
for the firlt, or elſe not at all. 


And therefore we muſt be careful to 
diſtinguiſh between inſtances of this kind, 
and 
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Vide Caf. 
Temp. Tald. 
245. Sabar- 
ton v. Sabar- 
ton, ſupra, 


p- 321. 
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and thoſe caſes wherein, either the preced- 
ing limitation is not executory but veſted, or 
there is no preceding limitation at all; for in 
either of ſuch caſes the future limitation can- 
not be merely an allernative, but is abſolutely 
limited to take effect either after the expira- 
tion of the preceding limitation, or elle (if 
there be no preceding limitation) upon the 
happening of ſome future event, And there- 
fore if the expiration of that preceding limita- 
tion, or if that future event be of too remote 
a nature, the future limitation is void in its 
creation, and no ſubſequent accident can make 
it good; becauſe it is not (as in the former 
caſes) Innited to take effect or to fail upon 
the event of a contingency, which mult be 
determined one way or other withia the pe- 


riod allowed by law for the veſting of an ex- 


ecutory devife; but is limited abſolutely to 
take effect on an event which may not hap- 
pen within ſuch a period. 


Thus, altho' in the caſe of a deviſe of lands 
in fee to the firſt ſon of A. who ſhall attain 21 
vears of age, and in default of ſuch iſſue re- 
mainder to B. in fee; ſuch a limitation would 
fail, or take effect according as the firſt limi- 
tation ſhould veſt or not; yer if a deviſe be to 
the heirs-male of the body of C. and in default 


of 
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of ſuch iſſue remainder to D. in tail; here if 
we ſuppoſe the firſt limitation void, the ſubſe- 
quent one is an abſolute future limitation to 
take effect after a dying without iflue; and 
therefore though no heirs-male of the body 
of C. ſhould ever exiſt, ſuch event will not 
make good the limitation to D. which was 
too remote in its creation, and could not be 
conſidered (as in the former caſe) merely as 
an alternative to a preceding limitation, and 
which muſt veſt at the time limited for that 
preceding one to veſt, or elſe not at all. (a) 

| I have 


— 


(a) Mr. Douglas in a note on the cafe of Dee v. Fon- 
nereau, Dougl. Rep. 487, puts a propofition which 


Vide 2 Bur- 


row 878. 


ſeems to contradict what is here ſaid by Mr. Fearne, 


for the reporter obſerves © that a deviſe after a fail- 
ure of the ie or the heirs of A. without any pre- 
vious eſtate to ſuch iſſue or heirs, is void in its cre- 
ation, whether it be of real or perſonal property. Such 
a deviſe, with à previous contingent limitation, to the 
iſſue or heirs of A. is not void in its creation.” And 
he relies upon the principles laid down by Lord 
Mansfield in the principal caſe as ſupporting the 


propoſition, But it is to be obſerved, that Lord 


Mansfield's obſervation, as to the caſe of Doe v. 
Fonereau falling within that claſs of caſes where the 
remainder over is good, on the ground of the limita- 
tion, implying a double contingency, viz. to the 
heirs male of the body of the eldeſt fon, if there 

; ſhould 
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I have before ſhewn that whenever a con- 
tingent limitation is preceded by a freehold 
| capable 


* i = * —_— . wo 


— 


ſhould be any, and in default of ſuch iſſue, to the 
ſecond and other ſons, is founded on the ground 
that the firſt limitation in that caſe “ to the heirs 
male of the body of T.” was a good and valid de- 
viſe, which depended upon a doctrine treated upon 
by Mr. Fearne in a ſubſequent part of this Effay 
425-431, as to executory limitations to perſons 
not in eſſe, per verba de preſenti or per verba de future : 
for there is a diſtinction between executory limi- 
tations per verba de preſenti and per verba de futuro, 
and in ſome inſtances of the former deſcription 
the limitations are void; in ſuch caſes the ſubſequent. 
limitations will fail within the principle above ſtated 
by Mr. Fearne, and will not be helped by the doctrine 
reſulting from the caſe of Dee v. Fonereau. And 
it ſeems to me, that Mr. Douglas is lead into the 
general concluſion above ſtated, as to the effect of 
the principles which governed the judgement in the 
caſe of Dee v. Fonereau, by a miſconception of the 
ſenſe in which the terms a double contingency is 
there uſed by Lord Mansfield, for Mr. Douglas, in 
the ſame note, Ibid. 504. 2. obſerves that © a double 
contingency in the ſenſe in which the expreſſion was 
uſed in this caſe, is where an eſtate in truſt, or by 
way of executory deviſe, is ſo limited, that the time 
when it is to veſt in poſſeſſion, will, on one event, 
fall within the limits allowed by the law, and on 
f another, 
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capable of ſupporting it, it is conſtrued a con- 


tingent remainder, and not an executory de- 


— _— 


another, will exceed them,” now it ſtrikes me, that 
Lord Mansfield intended to uſe the term © double 
contingency” exactly in the reverſe of the ſenſe attri- 
buted to it by this Gentleman, for I apprehend that 
« a double contingency” astheterms are uſed in this 
caſeby Lord Mangsfelz, is where an executory deviſe is 
ſo limited, that the time when itis to veſt in poſſeſſion, 
will on either of ſeveral events, fall within the limits 
allowed by law, and will in no event exceed them. 
Thus Lord Mansfield ſays, in the caſe of which we 
are now ſpeaking ! What are the limitations here? 
they are to the heirs male of the body of T. and in 
default of ſuch iſſue, to the ſecond and other ſons. 
There are two ways in form of law in which this 
laſt limitation may take effect; 1ſt. If T. dies leay- 
ing iſlue male, than the eſtate to the ſecond ſon 
takes effect immediately, as a remainder expectant, 
which may be barred by a recovery. 2dly, Suppoſe 
the other alternative, (which really happened) that 
T. had no ſon, then it is an executory deviſe to the 
ſecond ſon, if T. at his death, leave no iſſue male“. 
Therefore according to Lord Mansfiel”s reaſoning, 
a limitation with a double contingency, is where 
the time when the limitation is to veſt in poſſeſſion, 
muſt in either event fall within the limits allowed 
by law. See Mr. Fearne's obſervations on the caſe 


of Loddington v. Kime, ſupra vol. 1. 293. 


viſe ; 
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pra, p. 231. 
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viſe; but it is poſſible that the freehold ſo li- 
mited, may by a ſubſequent accideni become 
incapable of ever taking effect at all, (as by 
the death. of the firſt deviſee in the teitator's 
life-time), in which caſe the ſubſequent limi- 
ration, if the contingency has not then hap- 
pened, will be in the ſame condition at the 
teſtator's death that is at the time when the 
will is to take effect) as if it had been limited 
without any preceding freehold ; now in this 
cafe it has been held, that where ſuch ſubſe. 
quent limitation could not veſt at the teſta- 
tor's death, it ſhould-enure as an executory 
deviſe, rather than fail for want of that pre- 
ceding freehold which had never taken 


effect. 


Thus in a caſe above cited, where 4. 
deviſed lands to truſtees in truſt for B. for 
life, and after his deceaſe for the firſt and 
other ſons of E. ſuccem̃vely in tail-male, re- 
mainder to the future ſons of C. for life ſuc- 
ceſſively, with divers mean remainders, re- 
mainder over to D.; B. died without iſſue in 
the life-time of the teſtator, and afterwards 
the teſtator died before any of the contingent 
remainders were veſted; the queſtion was, 
Whether the mean Contingent Remainders 
were not become void, there being no preced- 

ing 
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ing eſtate to ſupport them? For if ſo, then 
would the whole have been veſted in poſſeſſion 


497 


in D.; and it was held they ſhould enure by 


way of executory deviſe.— And in this caſe a 
ſon being afterwards born to C. it was held 
that the executory deviſe having thereby once 
veſted, the ſubſequent limitations thereupon, 
became Contingent Remainders; and though 
ſuch ſon afterwards died before the ſubſe- 
quent limitations veſted, yet were they not 
deſtroyed; becaule it was held, that the in- 


heritance veſted in the truſtees, was as ſuffi- x 


cient to ſupport them, as if there had been 
eſtates limitec for that particular purpoſe. 


The like obſervation may be made in regard 
to the caſe of Stephens v. Stephens, before 
cited; that until the eſtate became veſted in 
ſome ſon of T. S. and M. S. who attained 
21, the limitations over to the daughter and 
to Sir R. S. muſt have been executory de- 
viſes; but as ſoon as ever, the eſtate ſhould 
become veſted in a ſon, then thoſe ſubſe- 
quent limitations muſt of courſe take effect 
as veſted remainders upon the preceding 
eſtate-tail in ſuch ſon. 


And ſo in the caſe of Brownſword v. Ed- 
wards, Lord Hardwwicke held, that the limita- 
A e. II. K K tion 
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row 1941, 
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tion over would enure by way of executory de- 


viſe if B. died without iſſue under 21; and 
that if he died without iſſue after 21, when 
the eftate had veſted in him, then the limita«. 


tion over would go by way of remainder. 


But when a, preceding freehold has once 
veſted, it ſeems no ſubſequent accident will 
make a Contingent Remainder enure as an exe- 
cutory deviſe. This is a direct conſequence 
of the rule above treated of, that wherever a 
deviſe may be conſtrued a Contingent Re- 
mainder, it ſhall never be conſidered as an 
executory devile. 


I have had occaſion to notice in the caſe 
of Jermyn v. Arſcot cited in a former page, 
that a condition or proviſoe to determine an 
eſtate-tail as toa particular perſon only, was 
held to be void; upon the principle, that 
eſtates in land cannot be determined in part 
only, and continue as to the reſidue, or veſt 
and then ceaſe, and again reveſt. The opi- 
nion held in that caſe appears to have been 
cited and aſſented to, as an authority in point, 
by the Judges of the Court of King's Bench, 
in the above cited caſe of Gulliver v. Shuck- 
burgh Aſhby. 


And 
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And upon the ſame principle, it was ſaid by 


Walmeſley J. in Corbet's caſe above cited, if a 
man make a feoffment in fee, upon condi- 


tion that if the feoffee die his heir being un- | 


der age, that his eſtate ſhould ceaſe during 
the minority of the heir, that ſuch a condition 
is utterly void. And ſo in the caſe of a feoff- 
ment to the uſe of 4. and his heirs every 
Monday, and of B. and his heirs every Tuęſday, 
Sc. that theſe limitations were void, for that 
the law knows no ſuch fractions of eſtates. 
And that in caſe of a partition between copar- 
ceners, that one ſhould have the land from 
Eafter to 1/4 of Auguſt, and the other from 1 
of Auguſt to Eaſter in ſeveralty, it was good 
only in reſpect to the poſſeſſion and taking the 
profits, but no * ſeverance of the eſtate of in- 
heritance; any more than a partition to pre- 
ſent by turns, which was only a partition as 
to the poſſeſſion, and they ſhould notwich - 
ſtanding join in a writ of right. (A) 


However it appears, that a diſtinction has 
been taken in this reſpect, between lands and 


—— 


(A) But now by ſtatute 7 Anne, c. 18. where co- 
parceners tenants in common or joint-tenants make 
partition to preſent by turns ; each ſhall be ſeiſed of 
his or her ſeparate part-of the advowſon, and to pre · 
ſent in his or her turn. 


1 Rep. 85. 


( 422) 
* But v. 1 
Inſt. 4. a 
where Lord 
Coke ſays 
they have ſe- 
veral inheri- 


ances. 


Brook Judg- 


meat, pl. 41. 
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a rent newly created; for we find a caſe where 
rent was granted with condition, that when any 
heir of the grantee was within age, the rent 
ſhould ceaſe during bis nonage, and the feme of 
the grantee recovered dower during the no- 
1 Rep. 87. nage, with ceſſ2! executio till the full age of the 
heir. In this caſe Lord Coke obſerves, that 
the writ of dower was brought againſt the 
ter-tenant, which, he conceived proved, that, 
for the time, the rent newly created ſhould 
ceaſe per modum conceſſionis; and indeed the 
ſuſpending the execution till the heir ſhould 
come of age, ſeems to prove this. 


This caſe of the rent, Valmeſſey obſerved, 
was not againſt his opinion in reſpect to the 
(423) land; for he ſaid, it was good as parcel of the 
quality of the new thing ; and he put a caſe 
of a coinmon newly created, and agreed that 
ſuch quality might belong to rents and com- 
mons newly created, as being modus donationis, 
But that it was otherwiſe in regard to eſtates 
in land; for if they ſhould ſo ceaſe, veſt and 
8 reveſt, it would be dangerous to the precipe 
Plowd. 156, of a ſtranger; which inconvenience does not 
* extend to the caſe of a rent or common newly 
created. And Glanville agreed with him, 
that a rent newly created might be made to 

ceaſe in that manner, but land not. 


TH Indeed 


Ibid. 


—gBv — — 
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Indeed in a caſe where a rent-charge in fee 


was granted, and a fine was levied of the lands 
to the uſe intent and purpoſe, that if the rent 
ſhould be behind, and no ſufficient diſtreſs be 


found upon the premiſes, or any reſcous, Sc. 


ſhould be made, that then the grantee his 
heirs or aſſigns might enter, till the rent and 
all arrears thereof ſhould be paid and ſatisfied; 
this was held to be no condition, but a limi- 
tation of the uſe; and this contingent and 
future uſe to ariſe upon non-payment of the 
rent, was held not only to be good and effec- 


tual, but alſo to be transferrable and capable 


of being aſſigned with che rent; that it being 
a matter of inheritance, and for ſecuring the 
payment of the rent, and waiting upon the 
rent, it might well be transferred with the 
rent; but that if it had been a mere poſſi- 
bility, or contingent eſtate not coupled with 
any other eſtate, it had not paſſed or been 


transferrable. 


So it ſeems that à rent de novo may be 
granted to commence in futuro, though a 
freehold in land may not, any more than in 
a rent in eſſe. And the ſame obſervation may 
be extended to grants, by the King, of of- 
fices not previouſly ſubſiſting in fee. And 


ſomething of the like nature may be noticed 
K k 3 in 
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in regard to grants of dignities in remainder 
as it is called, which, it ſeems, operate in fa& 
as new grants. . 


Here we are alſo to notice another late caſe, 
which ſeems to fall within the above- men- 
tioned rule, that eſtates ſhall not ceaſe as to 
part, and veſt and re-veſt ; and which nearly 
reſembles the caſe of the feoffment put by ]. 
Walmeſley; firſt above cited. It was where a 
teſtator having deviſed lands to truſtees and 
their heirs, in truſt for F. in ſtrif ſettlement, 
with divers remainders over in ſtrict ſettle- 
ment, ſ-bjoined a proviſoe in the will, that fo 
often as, and during ſuch time as the perſon 
who for the time being (in caſe the teſtator 
had not otherwiſe directed) would have been 
intitled in poſſeſſion as tenant for life or te- 
nant in tail, ſhould be under the age of 26 
years, then the truſtees were to enter and re- 
ceive all the rents and profits of the lands; 
out of which they were to allow certain ſums 
for the maintenance of ſuch tenant for life or 
tenant in tail, and the reſt was to accumulate 
to be laid out in the purchaſe of lands to be 
ſettled to the ſame uſes. 


7. died upwards of 26 years of age, leaving 
his wife enfient of a ſon; and, upon a caſe 
ſent 
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ſent from the court of Chancery to the court 
of King's Bench for their opinion, whether 
the truſtees, upon the birth of the ſaid ſon of 
J. took any and what eſtate in the lands, by 
virtue of the ſaid proviſoe; they certified their 
opinion, that the truſtees did not take any 
eſtate in the lands by virtue of the ſaid pro- 
viſoe. 


It has been held, that where an executory 


deviſe is limited, per verba de preſenti, that is, 


where the deviſee is mentioned as a perſon in 
preſent exiſtence, and the commencement of 
the eſtate deviſed is not expreſsly deferred to 
a future period, there the deviſee muſt be a 
perſon capable at the death of the deviſor, or 
otherwiſe the deviſe will be void; as if one 
deviſe (immediately) to the heir of J. S. and 
J. S. is living at the death of the teſtator, it 
is ſaid the deviſe ſhall not be conſtrued an 
executory deviſe, and therefore muſt be void ; 
but that, if it were to the heir of J. S. after 
the death of J. S. that would be clearly good 
as an executory deviſe, becauſe a future time 
15 mentioned. 


So it has been ſaid, that adeviſe to the firſt 
ſon of A. having none at that time, is void; 


but that if it were to the firſt ſon of A. when 
Kk 4 be 
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1 Salk. 226. 


Ibid. 229. 
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Raym. 83. 


1 Lex. 135. 
Snow v. Cut- 


ler. 


Goodright v. 
Corniſh, 
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be ſpall bave one, it would be good: though 
Bridgeman Ch. J. ſaid, that a deviſe to J. S. 
for 15 years, remainder to the right heirs of 
J. D. is not good, but that a deviſe to one 
for 15 years, remainder to the firft ſon of J. D. 
is good ; becauſe the deviſor takes notice that 


F. D. hath not a ſon, and intends a future 
act. 


So it was formerly diſputed, whether a 
deviſe to an infant in ventre ſa mere was good, 
or not; ſome held that it was not, upon the 
principle I have been mentioning, whilſt 
others contended that it was ; but all agreed, 
that a deviſe to an infant when be ſhonld be 
born was good. FO 


However, I have not found any caſe 
determined upon this diſtinftion between 
verba de preſenti and verba de futuro. For 
in the two caſes I have cited, the judg- 
ments d1d not reſt upon that point. In the 
firſt the limitation was to A. for 50 years if 
he ſhould ſo long live, remainder to the heirs- 
male of the body of A.; the court upon the 
diſtinction I have mentioned, ſeemed to in- 
cline to the opinion, that this deviſe to the 
heirs-male of the body of 4. was not a good 
executory deviſe; but whatever it was in its 

creation 
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creation they held it became void in event, 
fot A. died without iſſue; ſo that whether it 
was originally void, was no direct point of 
their deciſion; the like obſervation may be 
made with reſpect to the other caſe where a 
limitation was to truſtees for 11 years, and 
then to the firft ſon of B. (then unborn); it was 
there ſaid upon the ſame principle, that this 
limitation ſhould not enure as an executory 
_ deviſe to the firſt ſon of B. becauſe limited 
per verba de preſenti ; but, however, ſince B. 


died without iſſue, it became void in event 
whatever it was in its creation, therefore I 
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Vide ſupra, 
p. 407. 


( 427) 
Scatterwood 


v. Edge, 
1 Salk. 229. 


apprehend the judgment did not decide that 


point, 


Indeed in the caſes of Moor v. Parker, and 
of Goodman v. Goodright cited in a former 
page, the court ſeemed unwilling to admit the 
deviſes to the iſue of the body of a man by a 
future wife, and to the heirs of the body of a 
woman by a future huſband, to be good; or 
rather inclined to avoid the queſtion whether 
they were ſo or not, But it is obvious, nei- 
ther of thoſe caſes decided the point in queſ- 
tion, as | have obſerved when I cited thoſe 
caſes : and indeed the doubt of the court re- 
ſpecting the validity of the limitations in thoſe 


caſes, would not be ſupported upon the diſ- 
tinction 


Vid. ſupra 
P. 324+ 339+ 
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tinction I am now ſpeaking of; becauſe a de- 
viſe to the iſſue by a future wife or huſband, 
as much implies the teſtator's knowledge 
that ſuch iſſue does not yet exiſt, and is as 

(428) ſtrongly expreſſive of a future time, as the 
caſe put and admitted by the court (Salk, 
226.) of a deviſe to the heirs of J. S. after 
the death of J. S. 


And the like obſervation may be extended 

to the caſe of a deviſe to an infant in ventre 

fa mere; there certainly can be no doubt that 
a deviſe to ſuch infant, neceſſarily implies a 

future diſpoſition to take effect at its birth, 
as much as if the words when be ſhall be born 

were added; for ſurely we cannot imagine an 

intention, that the child ſhould take the eſtate 

before it is born. 


In the infancy of executory deviſes, be- 
fore their limits were aſcertained and eſta- 
bliſhed, and whilſt they were ſcarcely yet 
diſtinguiſhed from limitations in conveyances 
at common law, there is no wonder that a 
diſtinction of this nature ſhould have been 

taken; and that it ſhould have prevailed to a 
kind of rigid abſurdity, in order to guard 
againſt and prevent too great a freedom and 
latitude, in what was then eſteemed an inno- 
| vation 
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vation upon the old commmon law; (A) 
but even then it ſeems to have been grounded 
upon ſome ſuppoſed, or upon the want of 
ſome required evidence of the teſtator's in- 
tention; as appears in the ſeveral caſes put 


Y ret 


— 


(A) General reſtrictions in theſe matters, if uni- 
verſally adhered to with literal ſtrictneſs, will neceſ- 
ſarily involve ſome apparent abſurdities, when ap- 
plied to the circumſtances of certain particular 
caſes. But to leave it in the breaſt of the judge to 
relax or ſuperſede general reſtrictions and rules, 
whenever he ſhall think particular caſes not within 
the reaſon of them, may perhaps, by ſome, be thought 
a more important abſurdity, and a matter of greater 
miſchief in its tendency and conſequences than that 
which is intended to be obviated by it; for this is 
in fact making the DISCRETION of the judge 
the only law in ſuch caſes. An error which our 
forefathers ſeem to have been even illiberallj ſtudious 
to keep clear of. For their creed ſeems to have 
been, what I have read expreſſed, in ſo much energy 
of terms, by a great judge even of theſe times, 
THE DISCRETION OF A JUDGE IS THE LAW OF 
TYRANTS; IT IS ALWAYS UNKNOWN}; IT 18 
DIFFERENT IN DIFFERENT MEN ; IT 18 CASUAL 
AND DEPENDS UPON CONSTITUTION, TEMPER 
AND PASSION. IN THE BEST IT IS OFTENTIMES 
CAPRICE;z IN THE WORST IT 18 EVERY VICE, 
FOLLY AND PASSION TO WHICH HUMAN NATURE 
IS LIABLE, 

by 


Vide Lord 
Camden's Are 
goment in 
the caſe of 
Doe v. Ker- 
ſey, Paſch. 

5 Jeo 3. 


1765. C. F. 
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by the court in the places above cited, from 
Salkeld and Raymond, 


But at this day it is clearly agreed, that a 
deviſe to an infant in ventre ſa mere is good, 
though he be born after the teſtator's death, 
and he ſhall take by way of executory deviſe. 
Per North Ch. J. So in the caſe of Gulliver 
v. Wickett above cited, the court held, that 
the limitation to the child of which the wife 
was ſuppoſed en/eint, was a good contingent 
remainder{the wife taking a preceding eſtate 
for life) to a ſuppoſed child in ventre /a mere; 
and that if there had been no deviſe to the wife 
for life, the deviſe to the child'for life, being 
in futuro, (by which I conceive muſt be 
meant being in its own nature future) would 
have been a good executory deviſe. 


And indeed in the caſe of a future limita- 
tion to the unborn children of the teſtator's 
grandſon, Lord Talbot thought its being li- 
mited per verba de preſenti no objection to its 
taking effect as an executory deviſe, where 
the intention was clearly future, So where a 
teſtator deviſed to his wife for 3 years, re- 
mainder to his ſon for 99 years, if he ſhould 
ſo long live, remainder to him for gg years, 


if 
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if ſuch wiſe as he ſnould marry ſhould ſo long 


live, remainder to the beirs of his ſon's body, 


and their heirs of their bodies; the court held 
the deviſe to the heirs of the ſon's body 
good, as an executory deviſe, being to take 
place in futuro, within the compaſs of a life 
in being. : 


Again, where a teſtator deviſed his lands 
to C. for the term of go years from his (the 
teſtator's deceaſe) if he ſhould ſo long live, 
and after the determination of that term, he 
deviſed the lands to the beirs of the body of the 
ſaid C. remainder over. Upon a queſtion re- 
ferred to the judges of K. B. whether the heirs 
of the body of C. took any and what eſtate 
under the will ? they certified their opinion, 
that the clear manifeſt intent of the teſtator 
was to give an eſtate- tail to ſuch perſon as 
ſhould be heir of the body of C. at bis death, 
(the only determination of the go years term 
in the teſtator's view) t him and to the heirs 
of the body of the ſaid C. with remainder over 
as in the will; which intent of the teſtator 
might by law take effect as an executory de- 


viſe, for the contingency muſt happen within 


the compaſs of a life in being; and the free- 
hold 


Harris v, 
Barnes. 
4 Bur. 2157. 


(431) 
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hold in the mean time being undiſpoſed of, 
deſcended to the heir at law (a). 


This inference at leaſt, I think, may be 
fairly drawn from the laſt cited authorities ; 


namely, that whatever force is to be allowed 


(432) 


Cro. El. 878. 
Pay's caſe. 


ſupra 303. 


to the diſtinction between executory limita- 
tions per verba de preſenti and per verba de fu- 
turo, it can only affect thoſe caſes, where there 
is not the leaſt circumſtance from which to 
collect the teſtator's contemplation or inten- 
tion of any thing elſe, than, an immediate 
deviſe to take effect in preſents, 


It is a rule, that wherever there is an exe- 
cutory deviſe of a real eſtate, and the freehold 
is not in the mean time diſpoſed of, the free- 
hold and inheritance deſcend to the teſtator's 
heir at law. As where the teſtator deviſed 
lands to A. for five years from Michaelmas 
then next, remainder to B. in fee, and died 
before Michaelmas ; it was held that the free- 
hold and fee- ſimple deſcended to the heir at 


* 


— 


(a) And vid. Baldwin verſ. Carver, ſupra 216. 
and Fonereau v. Fonereau, ſupra 218. et Nichol verſ. 
Nichol, ſupra 333+ et M. B. the following lines of this 
paragraph, were expunged by Mr. Fearne in his 
copy. 


law 
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law till Michaelmas. So where A. ſeiſed in fee, 
deviſes to B. in fee, to commence ſix months 
after A.'s death, during thoſe fix months the 
eſtate deſcends and continues in the heir at 
law. And where a teſtator ſeiſed in fee de- 
viſed to truſtees for 500 years, remainder to 
the firſt and other ſons of B. in tail, (and B. 
had no ſon born at the teſtator's death) re- 
mainder over in fee; it was held, that the 
freehold deſcended to the heir at law till the 
birth of a ſon to B., or till his death, without 
having had a ſon. 


So where teſtator gave 5501. to his daugh- 


ters, and deviſed his lands for a term of 99 
years in truſt, that in caſe his wife ſhould, 
within four years pay off the 3501. then he 
gave the lands to his wife for life, and after 
her death to his ſon H. and his heirs-male and 
female, and for want of ſuch iſſue, to him and 
his heirs for ever, and the ſame term to wait 
on the inheritance. The wife did not pay the 
money, and the eſtate was told under a decree 
upon a bill filed againſt H.; afterwards a bill 
was filed againſt the deviſee of the purchaſer, 
by the ſon of H, as heir in tail, for the rever- 
ſion expectant on the term of 99 years, there 
having been no fine leyied to the purchaſer 

2 by 


511 
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by the ſon, to bar the eftate-tail, and ſuch 
. purchaſer having notice of the title. 


Lord Hardwicke held, that this WASA dad 
tional limitation in the wife for life, taking 
place as an executory deviſe, (for that it could 


not be a contingent remainder for want of a 


freehold to ſupport it) and that H. took 
an eſtate-tail with remainder to him in fee. 
And though in this caſe the eſtate for life in 


the wife was a preceding executory limitation 


which never took effect, becauſe ſhe did not 
pay the money and perform the condition on 


Vide ſupra, Which it was to ariſe ; yet the eſtate · tail to 
p. 103. SIS H. was well limited, and took effect ex- 


and 359 & 
ſeq. 


(434) 


pectant on the term of 99 years; and that 
this being an executory deviſe, the freehold 


deſcended to H. as heir at law to the teſtator, 


till the four years were elapſed or the wife 
had performed the condition. And his 
Lordſhip accordingly decreed in favour of 
the plaintiff's title to the inheritance... 


So where there is a preceding eſtate limited, 
with an executory deviſe over of the real etate, 
the intermediate profits, between the deter- 
mination of the firſt eſtate and the veſting of 
the limitation over, will go to the heir at law, 
if not otherwiſe diſpoſed of. As in the caſe 


of 
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of Hopkins v. Hopkins above cited, where the 

teſtator deviſed lands in truſt for B. for life, 

remainder 1n truſt for his ſons ſucceſſively, 

remainder in truſt for the future ſons of C., Caf. Temp. 

remainder over; and the teſtator provided for Talb. 44- 

the diſpoſition of the rents and profits during Hopkins. 

the minorities of thoſe who were to take in Supra, p. 

future; B. died in the life-time of the teſta- 

tor, it was decreed the contingent limitations 

ſhould enure as executory deviſes, and that 

the profits from the death of the teſtator till 

the birth of a ſon of B. ſhould go to the heir 

at law; and afterwards a ſon being born to B. 

upon the death of that fon it was decreed, that 1 Vezey 268. 

the rents and profirs ſhould belong to the Hertie 2 

heir, until ſome other perſon ſhould become Hopkins. 
intitled under the limitations in the will. 


So where a teſtator deviſed his real and 
perſonal eſtate to truſtees, and willed that the 
firſt ſon of A. when he ſhould attain twenty- 
one, ſhould have it and his heirs-male, and 
that he ſhould be well educated; A. had no 
p ſon at the teſtator's death. Lord Hardwicke Bullock v. 
held that the intermediate reats and profits Stones. 
; 2 Vex. 521. 
of the real eſtate belonged to the teſtator's 
: heir at law; but that the heir at law's intereſt ( 435 ) 
would determine on the birth of A4.'s ſon, be- 
Tar LI cauſe 
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cauſe the education of that ſon was to be 
paid for by theſe rents and profits (a). 


— 


(a) And in the caſe of Popham verl. Lady Ayleſbury, 
Amb. Rep 68. where one gave to his truſtees all 
his freeho!d leaſehold and perſonal eſtate whatſoever 


| (except as therein mentioned) ſubje& to his debts 


and legacies, to the ufe of them their heirs executors 
and adminiſtrators, in truſt, if he ſhould have one 
or more ſons who ſhould attain the age of twenty- 
one, for ſuch on as ſhould firſt attain that age, his 
heirs executors and adminiſtrators, reſpectively ; 
and in caſe he ſhuuld have no ſon, who ſhould at- 
tain twenty-one, and that his nephew T. B. ſhould 
live to attain that age, then in truſt for his ſaid ne- 
phew, his heirs executors and adminiſtrators, with, 
remainder over, with directions in the faid will for 
maintenance. The teſtator died without a ſon. 
And one point ſubmitted to the court was that the 
ſurplus profits of the eſtate after payment of the an- 
nuities left by the will, and the intereſt of the 
debts, were undiſpoſed of until T. B. ſhould attain 
twenty-one, and conſequently the heir entitled to 
them. But the Court held this a compleat deviſe 
to the truſtees, of the whole intereſt until T. B. 
ſhould attain twenty-one, and that the ſurplus pro- 
fits, after the legacies, &c. paid, and after what 
ſhould be allowed for the maintenance of T. B. 
ſhould be applied to fink the principal of the 
debts. 


But 


Ic 


| Executory Deviſe, 


But a deviſe of all the reſt and reſidue of the 
real eftate will paſs, as well the profits from 
the teſtator's death to the time of the eſtate's 
veſting, as from the determination of the firſt 
eſtate to the / veſting of a ſubſequent one. As 
in the caſe of Stephens v. Stephens above cited, 
upon a deviſe to the teſtator's grandſon T. 
in fee, and if he ſhould die before the age of 
twenty-one, then to ſuch other grandſon then 


unborn as ſhould attain the age of twenty- . 


one, with meſne remainders, remainder over 
to Sir R. S. in fee; T. died under age, and 
it was decreed, by advice of the Judges, that 
the intermediate profits between the death of 
T. and the veſting of the eſtate by virtue of 
any of the ſubſequent limitations, paſſed to 
Sir R. S. by force of the re/iduary deviſe, as 
an intereſt in the real efate not otherwiſe diſ- 
poſed of. So where the teſtator deviſed all 
the reft and refidue of his real and perſonal 
eſtate of what nature or kind ſoever, to ſuch 
child or children as his daughter ſhould have; 
it was held that the profits from the teſtator's 
death to the birth of a child of his daughter, 
ſhould paſs under this deviſe. 


So likewiſe in the caſe of an executory de- 


viſe of a perſonal eftate, the intermediate pro- 


fits, as well before the eſtate is to veſt, as be- 
L 12 tween 
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tween the determination of the firſt eſtate and 
the veſting of a ſubſequent limitation, will 
paſs by virtue of a reſiduary deviſe, As where 
the teſtator deviſed his eſtate real and per/onal 
upon truſt, to pay his ſon B. a certain annuity, 
and gave all the reft and refigue of the yearly 
rents of the ſaid truſt- eſtate to be applied du- 
ring the life of his fon B. to theeducation and 
benefit of the future children of his ſaid ſon, 
and after B.'s death one moiety of the ſaid 
truſt to the ſaid children, and the other 
moiety to ſomebody elſe; it was decreed, that 
the profics, from the teſtator's death to the 
birth of a child of B. ſhould 80 ena to 
B.'s children. vt 28% 1 


And where a teſtator gave a houſe with the 
- appurtenances to his wife during her widow- 
hood, then to his eldeſt fon for the time being 
who ſhould attain twenty one years of age, 

Sc. The wife married again during the mi- 

nority of the eldeſt fon. There being a re- 

duary diſpoſition as well of the real as of the 
perſonal eſtate, Lord [{ardwicke held, that as 
to the intervening profits between the deter- 
mination of the wife's intereſt and the eldeſt 
ſon's attaining twenty one, ſo much of them 
as was real would fall into the real reſidue, 
and fo much as was perſenal into the perſona! 


reſidue. 
| But 


Execuſory De viſes. 8 


But where there is no reſiduary deviſe, or 
other particular diſpoſition of them, it ſeems 
the profits of a perſonal eſtate between the 
death of the teſtator and the veſting of an 
executory eſtate, or between the determina- 
tion of the firſt limitation and the veſting of 
a ſubſequent one, will accumulate for the 
benefit of the perſon next to take by virtue 

of the limitations, | 


Thus where a teſtator deviſed a ſhare in 
the brewery to an infant, provided that infant 
ſhould attain the age of twenty-one years, 
but if he ſhould die before that age, then to 


B.: it was decreed, that the profits from the - 


teſtator's death until the infant ſhould attain 
the age of twenty-one, ſhould belong to the 
infant on his attaining ſuch age. The infant 
died before that age, and it was decreed, that 
the intermediate profits belonged to B. and 
not to the infant's adminiſtrator. So where 
a teſtator deviſed a perſonal eſtate to M. an 
infant, and if M. ſhould die before twenty- 
one, and his mother ſhould have no other 
child then to W.; M. died during his infancy, 
and it was decreed, that the rents and profits 
from the death of M. till the contingency 
ſhould happen, were to accumulate and be 
added to the capital, and if M.'s mother 

Liz ſhould 
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ſhovld have no other child, they ſhould ge 
to M. 


And ſo inthe caſe of Bullock v. Stones above 
cited, Lord Hardwi. te held that the perſonal 
eſtate paſſed by the will to the truſtees ; firſt 
indeed for the payment of debts; but that 
the whole ſurplus of it would belong to .4.'s 
ſon upon his attaining twenty-one, and that 
in the mean time the profits thereof ſhould 


accumulate (a), 
But 


— 2» 56 


(a) So where one deviſed the ſurplus of her per- 
ſonal eftate to her niece, (being an infant of about 
ſeventeen) to be paid to her at her age of twenty- 
one years, and if ſhe ſhould die before twenty-one 
or marriage, then over, and ſhe alſo deviſed a ſmall 
eſtate in lands, to the niece in poſſeſſion. It was 
held that the infant was intitled to the profits, and 
the intereſt of the ſurplus, which ſhould incur from 
the death of the teſtatrix, and in che life-time of the 
niece, though ſhe ſhouid happen to die before at- 
taining her age of twenty-one, Nicholls verſ. Oſborn, 
2 F. Will. 419. ; 


And in the cafe of Hawkins verſ. Combe, 3 Bro. 
Chan. Ca. 335. where one gave the reſidue of his 
perſonal eſtate by his will to truſtees, to pay his le- 
gacies, and after payment thereof, as to two third 
parts thereof, for the benefit of two of his nieces 

in 


Executory Deviſes. 


But here we are to attend to an obſerva- 
tion that where an abſolute property in lands 
1s 


— * 


in the manner therein mentioned, and as to the 
other third part in truſt, to lay out and inveſt the 
ſame in ſecurities; and from time to time, during 
the joint lives of his niece G. and of V. G. her huſ- 
band or until ſome one of the children of his ſaid 
niece ſhould attain his or her age of twenty-one 
years, to lay out the intereſt, &c. in like manner to 
accumulate for the benefit of the iſſue of his ſaid 
niece, or ſuch other perſons as were therein after 
mentioned; it being his intent that his ſaid niece, 
during the life of her huſband, or her huſband ſhould 
not receive or be benefited by any part of his eſtate, 
and in caſe: ſhe ſhould ſurvive her huſband, and 
ſhould have iſſue by him or any future huſband, un- 


der twenty-one years of age, teſtator directed that 


the truſtees ſhould pay the intereſt, &c. to her or 
ſome other perſon, o the maintenance and education 
of fuch children, until they ſhould attain their reſpective 
ages of twenty-one years, and upon their reſpeAively at- 
taining their ages of twenty-one years, upon truſt, to pay 
and transfer the funds, and all arrears, to all and every 
the children in equal ſhares and proportions; and if there 
ſhould be one child only, to that one child at 
twenty-one years of age. And in caſe his ſaid niece 
ſhould ſurvive her huſband, and have no iſſue living 
by him, or having ſuch iſſue, ſuch iſſue ſhould die 


under twenty-one years of age, then to pay the in- 
14 tereſt 
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is given, and a particular intereſt in the mean 
time, until the deviſee comes of age, the par- 
ticular intereſt operates only as an exception 
out of the deviſe; which is ſo made ſubje# 
to it; and ſuch limitation is not conſidered as 
a condition precedent,-to make the ſubſe- 
quent deviſe contingent, upon the event of 
ſuch deviſee's coming of age, and fo make it 
an executory deviſe; but is only taken as a 
deſcription of the time when the deviſee is to 
have poſſeſſion ; and the eſtate veſts in him 
immediately, ſubject to ſuch particular inter- 
eſt. Thus in the caſe of Goodtitle v. M hitiy 


— — 


tereſt to G. H. for life, with remainders over. G. 
H. had two children T. H. a fon and M. Hoa 
daughter. T. H. attained his age of twenty-one in 
1775, and M. H. ber age of twenty-one in 1782. 
And the queſtion was, whether the intereſt veſted 
in ſuch children as ſhould be living, when the eldeſt 
attained his age of twenty years. And the opinion of 
the Lords Commiſfioners {hurt and Hotham, was, 
that the intereſt which accrued from the eldeſt at- 
taining twenty-one years of age, until the other at- 
tained that age, belonged to the children in equal 
moieties ; for the accumulation was to ceaſe then, 
and who could take the intereſt, but the perſons in- 
titled to the principal. Although the principal was 
contingent till they came of age, that did not pre- 
vent the dividends from veſting. 


1 above 


Execulory Deviſes. 
above cited, it was determined that the two 
nephews took immediately, and that the 


cruitees had only a chattel· intereſt out of the 
freehold in the nephew. of 


This obſervation, however, cannot apply 
to caſes where the deviſee is not a perſon 
in eſſe, or where no preſent intereſt is deviſed 
in the mean time, or where there are expreſs 
and operative conditional words to ſuſpend 
the veſting; as in the above cited caſe of 
Bullock v. Stones, the deviſee not being in eſe, 
the eſtate could not veſt in him immediately; 
but muſt, as to him, operate futurely as an 
executory deviſe : and in the caſe of Brown- 
ſword v. Edwards, the words preceding and 
introducing the limitation to B. viz. ir be 
ſhould live to attain the age of twenty-one, or 
bave iſſue, then to him, Sc. made the deviſe 
to him expreſsly conditional, and to depend 
upon the events there mentioned; and of 
conſequence prevented any eſtate from veſt- 
ing in him until one of ſuch events ſhould 
happen. Theſe two caſes were limitations in 
tail, but had they been in fee, theſe ſame 
reaſons would have exiſted againſt their veſt- 
ing immediately, 
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I have in a former part of this treatiſe ob- 
ſerved, that contingent eſtates in Jands of 
freehold or inheritance, are notdeviſeable, i.e, 
whilſt they are contingent ( (a). But it is other- 
wiſe in regard to contingent and executory in- 
tereſts in terms and other perſonal eſtates. It 
appears indeed, that at common law a poſſi- 
bility has been held, not to be deviſeable; 
though a diſtinction 1n this reſpect, it ſeems, 
has been taken between intereſts in contingency 
and naked poſſibilities. Nor was a poſſibility 
aſſignable, though it might be releaſed in 
certain caſes; but however, there are many 
determinations by the court of Chancery, 
which prove that at this day poſſibilities of 
perſonal eſtates are devi cable, as well as aſigu- 
able, in equity. 


* 


. 


9 1 * 
— 1 — 


(a) Sed. vid. vol. 1. 545. Where Mr. Fearne, 
conſiders the caſes of Mor verſ. Hawkins, and Ro- 
v. Jones, ſtated ibid. 542. 3. as having on ſolid 
grounds, eſtabliſhed the power of teſtamentary diſ- 
poſition of contingent and executory eſtates, and 
poſſibilities, accompanied with an intereft, and of ſuch 
as would be deſcendible to the heir of the objed7 of 
them dying before the contingent event, on which 
the veſting or acquiſition of the eftate depended ; 
et note Mr. Fearne's diſtinctions there taken. 


Thus, 


Executory De viſes. 
Thus, where a teſtator poſſeſſed of a term, 
deviſed it after his wife's death to his ſon, and 


made his wife executrix, who proved the will, 
and conſented to the legacy;- afterwards the 


ſon died in the life-time of his mother, having 


deviſed the lands comprized in the ſaid term; 
and the court held that the deviſee of the ſon, 


ſhould enjoy under his will, againſt the re- . 


preſentatives of the mother, 


So where a teſtator poſſeſſed of a term for 
1000 years, deviſed it to B. for 50 years if 
ſhe ſhould fo long live, and after her deceaſe 
to C. and died; C. aſſigned it to D. during 
the life of B.; this aſſignment was held good. 


So in another caſe, a teſtator deviſed his 
term to his wife for life, remainder to his ſon 
and daughter and died; the daughter and 
her huſband, in the life-time of the wife aſ- 
ſigned their moiety ; and after the death of 
the brother, living the mother, they aſſigned 
the other moiety ; this aſſignment was eſta- 
bliſhed in Chancery, and alſo by the Houſe 


of Lords. 


So where a term was deviſed to 4. for life, 
remainder to B.; B. in the life-time of A. 


deviſed his remainder to J. S. who deviſed 
it 
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it over ; and Lord Chancellor Parker decreed, 
that the adminiftrator de bonis non of B. 
ſhould aſſign over the term to the deviſee of 
J. S. to whom B. had deviſed it. 


Again, where there was a deviſe of lands to 
be ſold, and the money ariſing therefrom to 
be paid to ſuch of the children of B. as ſhould 
be living at ber deatb; one of her children in 
her life-time became a bankrupt; and it was 
held, that the aſſignment by the commiſ- 
ſioners, paſſed the contingent ſhare which he 
became intitled to upon his mother's deceaſe, 
as he ſurvived her. 


The court it ſeems, will go ſo far as to 
eſtabliſh aſſignments of contingent intereſts 
againſt volunteers, even where ſuch aſſign- 
ments are made, not for conſideration of mo- 
ney, but, in conſideration of love and affec- 


tion, and advancement of children, 


Thus, where a teſtator deviſed lands to his 
two daughters and their heirs, but that if either 
of them ſhould marry without the conſent of 
his executors, the daughter ſo marrying ſhould 
have only an eſtate for life therein; and if 
either of them ſhould die unmarried, his ſon 
R. or his heirs ſhould take it to him and his 
heirs, paying 500 J. to the other daughter, 
| K. in 


„%% ¶ꝙ/ ) GOO IG OS OP 


- © Fxecutory Deviſes. 


R. in the life-time of both his ſiſters, in 
conſideration of natural love and affettion to 
his youngeſt ſon G. and for his advancement, 
grants to his ſon G. the ſaid lands, &c. and 
all his eſtate, claim, Sc. After R.'s death, 
one of the daughters died unmarried, and 
thereupon the eldeſt ſon of R, brought his 
bill ro have the eſtate, on payment of the 
cool. to the other daughter, wao had mar- 
ried with conſent. 


Lord Hardwicke ſaid, it was a claim by the 
heir at law againſt the act of his anceſtor, done 
for what the court calls a comfideration in the 

ſecond degree, a proviſion or advancement 
for a younger child; that this was an executo- 
ry deviſe to R. and his heirs; in which caſe 
if the firſt perſon dies before the contingency 
happens, his heir takes by deſcent through 
him: that the court admits the contingent 
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intereſts of terms for years, to be diſpoſed of P. 44+- 


for valuable conſideration, though the law 
does not; and further permits them to be 
diſpoſed of by will; and that he ſhould not 
doubt, that in the caſe of an aſſignment of a 
contingent intereſt in a term for years, not for 
money, but for a younger child, the court 
would make it good. That as to the prin- 
cipal caſe being a poſſibility of an inheritance, 

| | there 
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Newland. 

2 P. W. 182. 
187. 


(443) 
Hobſon v. 


Trevor, 


2 P. W. 191. 


Of other Matters relating to 


there was no difference in the reaſon of the 
thing, between that and the allowing an 4 


 fenment of the poſſibility of a chatiel real. 


That the caſes of Beckley v. Newland, and 
of Hebſon v. Trevor, were conſiderable; and 
the latter went a great way; in the former of 
theſe caſes the court eſtabliſhed an agreement 
between two huſbands, that all legacies which 
ſhould he given to either of them by the will of 
T., whole preſumptive coheirs they had mar- 
ried, ſhould be divided between them, their 
reſpective executors and adminiſtrators; and 
in the latter an agreement by A. on the mar- 
riage of his daughter, to ſettle one third part 
of all ſuch rea! eſtate as ſhould deſcend to him 
on the death of his father, was carried into 
execution by the court; notwithſtanding the 
expectancy of an heir at law in the life of his 
anceſtor, is leſs than a poſſibility ; but yet 
it is ſuch as he might bind, by levying a fine 
of the lands in the life of his anceſtor, which ä 
could operate by way of eſtoppel after the 
deſcent. | 


That in thoſe caſes the tranſaction was 
eſtabliſhed on the footing of an agreement for 
valuable conſideration, to which an afſign- 
ment ſeemed nearly allied; for that an aſſign- 

ment 


Executory Deviſes. 


ment operates by way of agreement or con- 
tract; Which the court conſiders as the en- 
gagement of the one to transfer and make 
good a right and intereſt to another. 


That the conſideration in the principal caſe 
was not ſo ſtrong as for money; and if the 
queſtion had been between the child ſo ad- 


vanced and a bond fide creditor, the equity of 


the creditor would have prevailed. Bur ſuch 
advancement was a conſideration, as againſt 
any claiming voluntarily from the father, as 
executor, adminiſtrator or heir at law. Upon 
theſe grounds Lord Hardwicte held, the eldeſt 
ſon of R. had no right to the redemption of 
the lands upon the paymentof 5007. and diſ- 
miſſed the bill with colts. 


By this caſe, it ſeems, that an aſſignment 
of a contingent intereſt, even in lands of in- 
heritance for valuable conſideration, may be 
carried into execution by the court of Chan- 
cery ; upon the ground of its being ſuch a 
contract or agreement, as the court may think 
fit to decree a ſpecific performance of. 


And that ſuch contingent executory intereſts 
or poſſibilities in lands of inheritance, may be 
paſſed at law by fine by way of eſtoppel, ap- 


pears by the authorities and caſes J have cited 
above, 
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above, when treating of contingent remain. 
ders; for it is wholly immaterial as to the 


operation of a fine, whether the future inter- 


Vid. Bro. 
Fines, pl. 109. 
Sir W. Jones, 
495» 


eſt of the perſon levying it, in the lands of 
which it is levied, is a contingeat remainder, 
or any other future or executory intereſt; the 
fine equally operates by way of eſtoppel to 
the perſon levying it, and thoſe claiming 


under him (a). 
There 


(a) Mr. Fearne's obſervations in this paſlage, 
muſt be confined to contingent executory intereſts, 
of freehold lands of inheritance only, for a fine can- 
not be levied of copyholds, and a ſurrender of 
copyholds will not have the effect of a fine in 
reſpect of freeholds, for a fine operates in this caſe 
by way of eſtoppel to the perſon levying it, and 
thoſe who claim under him ; but it ſeems to be 
ſettled by the caſe of Goodtitle vetſ. Morſe, 3 Term 
Reports 365. that a ſurrender of copyholds where 
10 eftate paſſes cannot operate by eitoppel; which 
latter caſe was decided on the authority of what 
Lord Hardwicke ſaid, in the caſe of Taylor and 


_ Philips, 1 Lex. 229. (viz.) © a fine differs from a 


ſurrender of copyholds, for a fine will be good 
againſt the heir by eſtoppel, although it paſſes no 
eſtate at all, but if a furrender, is not good (i. e. 
does not pats the eftate to the lord) there will be 
no eſtoppel;“ and no eſtate can paſs into the hands 
of the lord in {uch caſe, becauſe the ſurrenderor has 
no eſtate, but only a poſſiivility or right, which can- 

not 
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There ſtill remains another property of exe - 


eutory deviſes to be taken notice of; which 


* belongs 
—d opted. - 

not be transferred to the lord, and conſequently is 
not bound 7 the ſurrender. 


But where the inheritance of a copyhold, is in any 
one or more perſons, ſubject to a contingent right 
in another perſon, a releaſe from the latter to the 
former by way of extinguiſhment will, it ſeems, 
diſcharge fuch int&eſt. For it is a maxim in law, 
* that every right or title or intereſt in preſent; or in 
futuro by the joining of all who may claim any ſuch 
right, title, or intereſt, may be barred or extin- 
guiſhed}” vid. Lampet's caſe 10 Rep. And in Jones 
v. Roe, Rated ſupra vol. 1. 544. a diſtinction was 
taken by Lord Kenyon Chief Juſtice, and Mr. Fuftice 
Buller berween mere poſſibilities, like that which an 
heir has from his anceſtor, which is nothing. more 
than the mere hope of a ſucceſſion, which is not 
the object of diſpoſition, and the diſpoſition where- 
of would be void, and a pollibility or contingency 
coupled with an intereſ, under which latter claſs they 
confidere# the right which paſſes by an executory 
deviſe fell. And Wills Chief Juſtice inGoodtitle and 
Gurne!l cited by Lord Kenyon in Jones v. Roe, ſaid 
v executory deviſes were not naked poſſibilities, but 
io the nature of Contingent Remainders,” And if 
executory deviſes communicate to the deviſee a right 
to the cupy nold, it has been ſettled in a variety of 

Vor. II. Mm caſes, 
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remainders; what I mean is, that an execu- 
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belongs to them in common with contingent: 


and * — — 


* 
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caſes, that one who hath a right to a copyhold may 
releaſe it by deed or copy, to one that is admitted 
tenant, and by ſuch releaſe bis right is extin and 
he is barred; and the reaſon is becauſe the lord is 


not prejudiced thereby, for he has had his fine upon 


the admittance, and he to whom the releaſe is made 


is in by title, viz. by the admittance of -the. lord, 
vid. Co. Litt. 59. a. Hetley 150. 4 Rep. 25. Co. 


| Comp. Copyh. 50. F. 3: J. Vin. Au Copyb. Z. @ 54. 


But if there be uncertainty in the perſon to take 


under ſuch executory deviſe, it ſeems that no releaſe 


can be made; as if it were limited to the right 
heirs of J. S. there a releaſe by the eldeſt ſon of J. 
F. would be void, becauſe this is a mere poflibility 
for it is uncertain whether he will be right heir at 
the death of his father. Vid. 10 Rep. 51. Accord- 
ingly Lord Mansfield qualified what he ſaid in Ree v. 
Griffiths, 1 Black/?. Rep. 605. as to the caſe of Sein 
v. Sekvin, for his Lordſhip ſaid, “ that in Sefwin v. 
Selwin, he was prepared to have ſhewa that in all 

contingent ſpringing and executory uſes, where the 
4 0 to take is certain, ſo that the ſame may be de- 
ſcendible, they are alſo deviſable,” 


But in the latter caſe I apprehend perſons might 
bind ſuch executory intereſt in equity by an agree» 


ment for a valuable conſideration. Vid. Hodſon v. 
- Trewor ſtated by Mr. Fearne ſupra 442, 3. 


tory intereſt, whether in realor perſonal eſtate, 
is tranſmiſſible to the repreſencative of the de- 
viſee, when ſuch deviſee dies before the con- 


tingeney happens; and if not before diſpoſed 


of, will veſt in ſuch repreſentative when the 


contingency happens. 


Thus, in the caſe of Pinbury v. Elkin above 
cited, where the teſtator in caſe his wife 

ſhould die without iſſue by him, then after 
ber deceaſe, he gave 801. to his brother. Af 
ter the teſtator's death, che brother died in 
the life-time of the widow, who afterwards 
died without leaving any iffue. The court 
held that this poſſibility devolved to the exe- 
cutors of the brother, though he died before 
the contingency happened; and decreed the 
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( 444 ) 


Pinbury v. 


Elkin. 


ſapra, 5 89. 


Vid. 1 P. 
156. 


legacy accordingly, with intereſt from the 


Wen, death. 


Aa 0. where FR teſtator deviſed land to 


his ſon B., but if he ſhould die without iſſue- 
male of his Body ben living, or which might 
be afterward born, that then his daughter 
ſhould receive at her age of twenty- one, or 
day of marriage, which ſhould firſt happen, 
the ſum of 35001. (over and above a portion 
defore bequeathed her) but in caſe the contin - 

deney of his ſaid ſon's dying. ſhould not hap- 
' M m 2 pen 


W. 


Car Temp. 


Talb. 11 
King v. 


Wichers. 
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pen before his davghrer's ſaid age or day of 
marriage, that then ſhe ſhould receive that ſum 
wheneverſuch contingency might happen, and 
charged the ſaid legacy or portion on the real 
eſtate. The daughter married, having at- 
tained her age of twenty-one, and died in the 
life-time of her brother B, who afterwards 
died without ĩſſue· male: Lord Talbot decreed 
that the legacy ſhould be raiſed, for the bene- 
fit of the adminiſtrator (the huſband) of the 


daughter: and he held, that though it did 


3 P. W. 414. 


Vin. v 8. p. 
th2. ea 38. 
Gurnel v. ; 


Wood. 


not abſolutely veſt, becauſe it might never 
ariſe, yet it ſo far veſted as to be tranſmiſſible 
to the repreſentative. This decree was after- 
wards affirmed in the Houſe of Lords. 


So where a teſtator deviſed to A. and his 
heirs, and if A. ſhould die before twenty-one, 
then to B. and his heirs: A. died before 
rwenty-one, but B. died before him. The 
queſtion was, whether B. s heirs ſhould take? 
It was objected, that the limitation to B. up- 
on As dying before twenty-one, was but an 
executory deviſe, and that ſuch deviſes have 
always been conſtrued as poſſibilities only, 
But the court held clearly, that although g. 
died in the life-time of A., yet B. 's heirs might 
well take under the executory deviſe; as ſuch 


deviſe was to be. conſidered equivalent in 


: point 


Executory Deviſes. 
point of intereſt, to a contingent remainder, 
and conſequently tranſmiſſible. And ſo where 
legacies were deviſed to children to be trans- 
ferred to them at their reſpective ages of 
twenty-one or days of marriage; and that in 
caſe any of them ſhould die under that age, 
or marry without conſent, Sc. his or her ſhare 
ſhould gò to the others at their ages of twen- 


ty- one. Lord Hardwicte held, that a ſhare ac- 


_ erving by the forfeiture of a child's marrying 
without conſent; veſted in another child who 
attained twenty-one but died before ſuch 


forfeiture, ſo as to intitle the perſonal repre- 


ſentative of ſuch deceaſed child, to an equal 
ſhare thereof, wirh the other ſurviving chil- 
dren; for (ſaid he) where either real or per- 
ſonal eſtate is given upon a contingency, and 
that contingency does not take effect in the 
liſe- time of the deviſee; yet if real bis Heir, 
and if perſonal his executor will be intitled to 
it: for though in law a poſſibility is not aſ- 
ſignable, yet in equity, where it is done for a 
valuable conſideration, 1t has been held to be 
aſſignable, and is tranſmiſſible to the repre» 
ſentative of deviſee. | 


So where B. in conſideration of natural 
love and affection for her niece, and to ſecure 
toher ſeparate uſe her perſonal eſtate after her 


M m 3 own 


= 


533 


Chauncy v. 
Graydon, 
2 Atk. 616. 


Peck v. Par- 
rot, 1 Vez. 
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Goodright Vs 
Searle, 
2 Wil. 29. 


own deceaſe, granted all her perſonal eſtate to 
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truſtees in truſt for herſelf during her natural 
life, and after ber deceaſe and payment of her 
debts and funeral expences, in truft for the 
fole and ſeparate uſe of her niece alone and 
not for her huſband, or for ſuch perſon ag 
fhe ſhould appoint. The niece died in the 
life-time of B., and after B.'s death, her 
(B.'s) executor and refiduary legatee filed his 


bill againſt he perfonal repreſentative of the 
© niece for this perſonal eſtate. | 


Lord Hardwicke ſaid, that under a truſt, a 
contingent intereſt might go to the executor 
or adminiſtrator, though not veſted in the 
perſon during his life; and that in the ſame 
manner the contingent intereſt here would gg 
to the repreſentative of the niece, and hd 
ingly diſmiſſed the bill. 


And in another late caſe of an executory 
deviſe of real eſtate, where the teſtator deviſed 


lands to his ſon G. his heirs and aſſigns for 


ever, but if he happened to die under the 


age £ of twenty-one years, leaving no iſſue, then 
he deviſed the lands to his (rhe teſtator's) 
mother P. in fee. After the deceaſe of the 


teſtaror, his mother died in the life-time of 


G. who afterwards died under age and without 
iſſue; and it was held, that by virtue of che 
EXECULOTY 
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.executory deviſe to P. the lands veſted in her 
heir at law upon the happening of the con- 
. tingency, viz, upon the deceaſe of G. under 
-age without iſſue; and that this intereſt, 


whilſt it was contingent and before the event 


happened, did not ſo attach in G. who was 
heir at law of P. upon her deceaſe, as to carry 


it on his death to his heir at law, who was 
not heir at law to P., but that it veſted in 


that perſon who was heir at law of P. (the 


firſt purchaſer) at the time the contingency 
happened. 


And this indeed is agreeable to thatruleof 
deſcent, which requires that a perſon who 


claims a fee- ſimple by deſcent from one who 


was firft purchaſer of the reverſion or remain- 
der expectant on afrechold eſtate, muſt make 
himſelf heir to ſuch purchaſer, at the time 


when that reverſion or remainder falls into 
Poſſeſſion. So here the intereſt of P. was fu 
ture, ſhe had no ſeiſin of the freehold; and 
therefore the perſon claiming by deſcent from 


her, muſt, by analogy to the above rule, be 


heir at law to her when the eſtate fell into 


poſſeſſion. And as to the queſtion ſtarted in 


eff 


that caſe, whether this executory intereſt did 


not by the deſcent of it from P. at her deceaſe 
upon G. who was then her heir at law, be- 
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come merged in the fee which he took by 
deſcent from his father (the teſtator), it va- 
niſhes, when we conſider that the executory 
fee deviſed to the mother, could have no ex- 
iſtence before the deceaſe of the ſon under 
age without ifſue; for upon that event only 
could ĩt ariſe. Now, how was it poſſible forit 
to merge before it had any exiſtence? If it could 
be extinguiſhed by merger, it muſt be by its 
union with a greater eſtate out of which it was 
to ariſe, and of which it might be conſidered 
as part, or at leaſt as an extraction. But how 
are two eſtates, to unite, or one to become 
blended and confounded with or abſorbed in 
the other, when both are of equal meaſure, 
viz. both fee-ſimples; and of which the one 
cannot commence or partake of exiſtence at 
all, but in an event which deſtroys and anni- 
hilates the other? 


Laſtly, I ſhall obſerve, that in caſes of 
contingent or executory intereſts, the court 
of Chancery will interfere in behalf of the 
perſons intitled to ſuch intereſts, to prevent 
unreaſonable waſte being committed by the 
tenants in poſſeſſion, as appears in the caſe of 
Dayrell v. Champnefs. The court has even 
gone fo far as to decree a reſtirution of the 
yalue to a contingent remainder-man, for 

13 waſte 


— 
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* committed before the contingency hap» 
pened, by the tenant in poſſeſſion in colluſion 
with the perſon intitled to the inheritance in 
remainder. As where 4. being tenant for gg 
years determinable on his life, without im- 


peachment of waſte, except voluntary, remain» 5 


der to. truſtees to ſupport contingent uſes, 
remainder to the firſt and other ſons of A. ſuc- 
ceſſively in tail, remainder to B. in fee; A, 
having no ſon then born, agreed with B. to 
fell timber and divide the profits; a fon was 
afterwards born, and Lord Hardwicke decreed 
that the ſon ſhould recover againſt the repres 
ſentatives of B. (a) 


_ 


— — 
* 


{a) And where the tenant for life has alſo in him- 
ſelf the next exiſtent eſtate of inheritance, ſubje to 
intermediate Contingent Remainders, he ſhall not 
take advantage of his own wrong in cutting down 
timber, but the court will preſerve it for the benefit 
of the Contingent Remainder- men. As where A. 
was tenant for life, witn Contingent Remainders to 
his firſt and other ſons, with other Contingent Re- 
mainders over (with truſtees to preſerve all the Con- 
tingent Remainders,) remainder to 4. in.fee. All 
the Contingent remainders being yet in expectaney, 
A. cut dowa timber. And on a queſtion between 
A. and a Contingent Remainder- man, not a ſon of 
A., born after cutting (he timber, as to the right to 


the timber, the Lord Chancellor was of opinion, that _ 
| = 


Garth v. Sip 
John Hind 
Cotton, 
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as it was not competent for A. to cut down timber 
in reſpe& of his life eſtate, he ſhould not take ad- 
vantage of his own wrong; that the timber, al. 
though by ſeverance become perſonalty, was yet 
bound as far as it could be, to the uſes of the realty. 
And there being then no perſon in being entitled to 
it, as J. might have a ſon, it was ordered that the 
value, together with intereſt from the time of the 
fale, ſhould be paid into court, ſubje& to further or- 
der with liberty for any perſon intereſted to apply. 
Williams v. Duke of Bolton. Caox's notes, 3 P. V. 
268. | 


But in caſes where there is no colluſion or wrong 
done by the remainder-man, it has been held that 
the firſt taker of the inheritance is intitled to-tim- 
ber fallen by ftorm, or by the act of the party, and 
accordingly it was held by Lord Thurlw, in the caſe 
of Lee v. Aflon, 3 Bro. Ca. Chan. 37. that if a party 
cuts timber on an eftate in which he is not intitled 
ſo to do, it will draw an account; and that he muſt 


ſuffer himſelf to be conſidered as the bailiff of the 
remainder-man, 


. 
— 
* 
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N. B. The Notes are referred to by Talic. 
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Anceſtozꝛ. : 
AKING only a preceding eſtate for 
years, 508. 


Taking the particular eſtate, and the eſtate to 
his heirs, Sc. by different conveyances, 
117—131. 134 Es 

And vide Freehold. 


Ceſſer of Uſes. 


Vide Ules. 


Collateral Þefr. 


Of a deviſe over to him reducing a preceding 
limitation in fee to an eftate-tail, 1791. 
Vor. II. Mm 
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INDE X. 


Condition. 


Subſequent or precedent, 62. 

Annexed to a preceding eſtate, 392—398, 
399- 

Whether the ' condition 3 to ſubſequent li- 
mitations is always a queſtion upon the appa- 

rent intent, 399, u. (a) 

If the condition annexed to the preceding eftate be 
too remote, the ultimate limitation being equally 
remote in its creation, is void, i57—160, 
454—463. 

Conſtrued a Emitation inſtead of a condition 
500, 501. 


And vide, Contingency and Pꝛeceding 
Eſtates. | 


Conditional deviſe. 


To take effeft upon a contingent event, to be de- 
* cided at or before the deceaſe of the deviſor, 
diſtinguiſhed from an executory deviſe, 136 
note (a). 


Conditional limitation. 


58—62. 511, 512. 1 
U pon an eſtate tail, barrable by recovery, 58. 


Conſtruction. 


Ol the ſame words different when applied to 
different eſtates, 199. 197, n, (a). 

« In default of children” Qu. How confirued. — 

_ whether different when applied 10 real and 
Perſonal eſtate, 164. u. 

That in a will it is immaterial which words 

come fiilt or laſt, 4. 

Eſtate introduced in a deed by à proviſo, con- 
fidered' as an eſtate actually inſerted in that 
very place in the antecedent courſe of limita- 
tions, where it was directed to take effect. 
13, 14. 

Words ſerving to introduce a remainder i in- 
ſtead of abridging the preceding eſtate, 51. 


And vide P?!cceDing eſtate. 


General words reſtrained to iſſue of a particu- 
lar marriage, 129. 

Limitation of perſonal eſtate after dying with- 
out iſſue, when confined to iſſue hen living, 
185—193, 197, 212, 239 u. (a), 261 u. (a), 
278 — 281. ö 

Of real eſtate after dying without leaving iſſue, 
when conſtrued a general failure of iſſue, 
53, 194—223, 188 u. (a), 192 u. (a), 225 


u. (a). 


Vid. Condition, and Particular, and 


IN DE X. 


Conſtruction. 


Leaving iſſue, nor deſcriptio perſonæ, where 

a power diſpaſition over the whole 15 veſted 

in the firft taker, 22 un. (a). 

Contra, where a mere power of ſpecification is 
the firſt legatee, 2 7. 

Of truſts muſt be governed by intention, 304 u. (a). 

Difference between words making an expreſs 
eſtate tail or raiſing one by implication, in 

regard to an executory deviſe of perſonals 
Vide Perſonal eſtate. 


Of the conjunction copulative for the disjunFive, 
and vice verſa, 359, 369. 

Of a limitation's becoming good or void in 
event. Vide Limitatlon. | 


Of DiscRETIONARY EASE OY 399 un. (a). 
429. 


Contingency or Condition. 


Words not importing a contingency, but de- 
noting when the remainder is to take effect 
in poſſeſſion, 519, 520. 


pꝛeceding Eſtate. IE 8 
Contingent eſtate, vide Ciate. 


Contingent Remainder. 


Diſtinguiſhed from an executory deviſe, r— 5, 

Tranſmiſſible to the heirs of a perſon dying 
before it veſts, 532, 533. | 

How transferrable, 525—g28. 

How not deviſable before it veſts, 439. 

Of a contingent remainder becoming an ex- 
ecutory deviſe, and vice verſa, 492—497. 

Limited on a condition annexed to a preced- 


ing eſtate, how affected by failure of that 


eſtate, or non- performance of the condition, 
| 392. ” 
And vide Executoy Deviſe. 


* 


Copyholds. 
Contingent remainders and executory intereſt 
therein, how barrable, 528 n. (a). 
Sucb · intereſt may be extinguiſhed by releaſe, ibid. 
Surrender of copybold, where no eftate paſſes 
will nat operate by eſtoppel. 528. 


Cy P2eE. 


The foundation of this doirine 333 u. (a). 
Applicable to executory deviſes. ibid. 
Vor. II. *Mm$8 
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Deſcent, 525, 535- 


And vide Erecuto2p deviſe, where the free- 
hold deſcends in the mean time, and 
| Heirs of &c. where they are words of 


limitation. 


Deſignatio perſonae. 
Vide Heirs of, &c. | 


Devile. 


Of real efates after payment of debts, divifible 
into two claſſes, 282 n. (a). 
Their operation on the eſtates deviſed, 283. 
Vid. Limitations. | 
Vid. ConſtruTion. 


Dower. 


Of the executĩon of an eſtate, &c, ſo as to in» 
title to dower, 310. | 


Durante viduitafe, 
Vide Eſtate: 


INDE Xx 


Equity. 


Will interfere in the regulation of intereſts, as 
to perſonal eſtate, created by and dependant 


on its own juriſdiction, 40, 48. 


Will ſecure perſonal chattels, as between the 


tenant for life, and the perſons to whom they 
are limited over, againſt the di iſpofution of the 
Irſt taker, 45—48, 

Will not, where the perſonal repreſentatives of the 
firſt taker of an abſolute intereſt in chattels, 
claims againſt them in remainder, under and 
by virtue of a covenant only, decree a ſpecific 
execution, 161, u. (a). 


Cates. 


Pur autre vie, vide Pur autre vie. 
To be enlarged on condition. Vide Con- 


dition. 


Diſtinction betwen eſtates veſted in peſſeſſion 
and in intereſt, 141, 345—389, 520. 

Where veſted, 77. 375— 389, 520. 

Where not veſted, 396, 520, 521. 


Vol. II. Nn 


1 N D E X. 


Eſtate⸗ tail. 


By implication or not, 3, 117, 119, 129, 130. 
Of a condition to determine it. Vide P20- 
viſoe. 


By words reducing a preceding limitation in 
fee or not, 4, 179 — 182, 391. 

Difference between the firſi limitation being 
in fee or in tail. Vide Fee. | 


Conditional limitation upon it. Vide Con- 
ditional Limitation. - 


In tail of perſonal eſtate. Vide Perſonal - 
 Ctate. i | 


Of leaſes pur autre vie. Vide Put autre vie. 
Eftate for life may be limited to a perſon not in 
elle, $325, et ibid. u. (a). And a veſted re- 
mainder may be limited thereupon, 327, 1. 4. 


Vid. Cy pxs- 


Eſtoppel, 526, 537. 


Crecutozy deviſe. 7. 


Defined and diſtinguiſhed from a contingent 
remainder, 1—22, 


IN D E X. 


Executoꝛy devile. 


The ſeveral ſorts of, 23—49, 345 —354. 
Is not after a freehold capable of ſupporting 
à remainder, 2, 4—17. 492—496. 
I where the limitation is after a deviſe in fee 
fimple, though ſuch antecedent deviſe in fee be 
not veſted, but contingent, if the ulterior de- 
viſe is limited to take effet in defeazance of 
the eftate firſt deviſed, on a ſubſequent event, 19. 

Limitations over of chattels real, after a de- 
viſe. to one for life, are good as executory de- 
viſes, 26— 33. | 

So though limited on two events, one of which 

muſt be decided immediately on the determina- 

tion of the particular late, 214. 

The ſame dofirine in equity extends to chattels 
perſona!, 30359 

Not diveſted by a feoffſment, 72. n. (a). 

After a general dying without heirs or without 
iſſue, is void, 73, 116—171, 180. 

But confined to twenty-one years, or a life in 
being, or twenty-one years, after a life in 
being, is good 9$3—81, 182— 186, 83 u. (a). 

So to one for life after a dying without iſſue, 
Sc. 279—281. 

That by the time of vęfting of an executory 
deviſe (of real eſtate) is meant veſting of the 
freebold. 7 4+ 


N n 2 


Exccuto2y devile. 


How not deſtructible, 50—66, - 

When deſtructible, 58 - 72 

It may be ſo limited, as that its taking effect may 
depend upon the af of the owner of the fee, 
which precedes it, $1, n. (a). 

Carried beyond the allowed limits, will 2 valid 
to the extent allowed, where the exceſs can 

Be diſtinguiſhed, 83, u. (a). 

Vide Rents. 

Diſtinguiſhed from a conditional devi iſe to take 
effe® upon a contingent event, to be decided 
at or before the teſtator's death, 136, n. (a). 

Of a limitation taking effect either as a re- 
mainder or as a conditional limitation or exe- 
cutory deviſe. Vide Limitatlon. 

Limited on a condition annexed to a preced- 
ing eſtate, how affected by the failure of 
that eſtate, or non performance of thecon- 
dition, 392, 398, 399. | 

Of an executory deviſe becoming a contingent 
remainder, and vice verſa, 492—497. 

That after one executory limitation, all that 
follow mult be ſo too, 334 —38g. 

Of an executory limitation becoming good or 


void in event. Vide Limitation. 
That the freehold, if undiſpoſed of imme- 


diately, deſcends in the meaa time to the 
heir at law, 375, 390, 599—5$12, 


IN D E X. 


Executozy deviſe. 


Of limitations over after executory deviſes, 
398—492. - 

Of executory intereſts in terms and other 
perſonal eſtates being deviſeable, 521— 
$24. 

Executory limitations, how transferable, 51, 
52, 500, 5$23—529. 

How tranſmiſſible to the repreſentative of the 
perſon who dies before it veſts, 527—5 34+ 

Where, though a preceding limitation is exe- 
cutory and contingen!, a ſubſequent one tho? 

executory and future, may not be uncertain 
or conditional, 381—391, $11, 512. 


Fee. 


Difference betwen the firſt limitation being in 
fee or in tail, in regard to the ſubſequent 
one being a remainder or only a conditional 
limitation or executory deviſe, 51—5$4, 390, 
391. 


Fine. 
Bars an equitable eſtate tail, 290. 
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Eftate, 


- Fine. 
Bars contingent remainders and other future or 
executory intereſts, 528. 
Vide Copyholds. | " 
Freehold. 


To ſupport contingent remainders, 119, 131, 
132. 494. 


And vide Anceſto2 and Particular 


Future limitation, 


Per verba de præſenti or de futuro. ] 
' Vide Limitation. 


' Heirs of, Sec. 
Where words of purchaſe, 492, 493- 
Of the word heir of the body in the ſingular 
number, 307. ä 
Where words of limitation or purchaſe in limi- 
rations of perſonal eſtates, 165, 168, 170, 
197, 300-—307, 308, 


1 


IN D E X. 


Heir Looms. \ 
Perfonal chattels deviſed as heir looms cannot 
be uſed or let ſeparately, but may with the 
hereditaments on which they are attendant, 
36—38. 
The efſelt of limitations of real or perſonal 
chattels, as heir looms, 467. u. (a). 


Vide Limitations. 


Implſcation. 3, x7, 119, ts 
197—231, 259. 


Intafl or Tail. 
Vide Eſtate, 5 x 


Intereſt, Dividends, &c. 
Vide Perſonal Eſtate. | 


Intervening Kemainders or Limita 
tions, 2 + 


Jnventoy. 


Required to be figned by deviſe for life, of per - 
ſonal chattels, 35. 
Nu 4 
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IN D E X. 


Iſſue. 


Uſed as a word of purchaſe, 55, 187, 188, 

307, 323 

Dying without iſſue, reſtrained to iſſue then 
living. Vide Conſtrufion. 


Leaſe. | 


For lives. Vide Pur autre bie. | 
To bar a limitation in tail of a leaſe pur autre 


vie, 316—318, 


Limitation. 


Conditional. Vide Conditional Limtta⸗ 
tion. 


In part created by one deed, and in part in ano- 
ther, cannot be conſolidated, 123, 220. 

So limited as to take effect either as a re- 
mainder, or as a conditional limitation, or 

executory deviſe, 118, 136, 141, 142, 143, 
399 —397, 490, 496. 

After an executory eſtate-tail, 141, 270— 
3757 389. 

Intervening. Vide Jntctvening. 


IN D E X. 


Limitation. 


With a double contingency implied as to real Pro- 
perty, 216— 222. 

But not allowed where a 1 admits of 
being conſtrued as veſted, 222. 

Concurrent, or ſubſtituted one in the room 
of another, 491. 

Of the truft of a term for raiſing portions on 

. either of two contingencies, of which- one is 
within the allowed limits, will be good in that 

event, 154, 1 (a). 

But this principie admiſſible only where the con- 
tingencies are capable of being divided, 156. 
After payment of debts generally, ſeems too re- 

mote as an executcry deviſe, 295. 
Quære if court can give effect to ſuch 8 limita- 
tion, 297. 
Future limitations, to what limits conlined. 
81—86, 323333. And vide Ext cutoʒp 
Deviſe and Perpetuity. 


Per terba de præſenti or de fuluro, 134, 136, 


431, 492. 
Words of limitation or purchaſe. Vide Deirs 


of, &c. Iſſue and Jurchale. 


To perſons not in eſe, 118, 134, 136, 323, 224. 
Vide ſupra Per verba de pzaeſenti, &c. 
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6 IN D E X. 


Limitation. 


After @ deviſe of the fee-fimple to truſtees for 
payment of debts, take effect as truſts in equity, 
287. 

Of a limitation's becoming good or void in 
event, 134, 135, 154, u. (a), 415—492. 

Where, though a preceding limitation is exe- 

cutory and contingent, a ſubſequent one, 
though future and executory, may not be un- 
certain or conditional. Vide Exetutoꝛy 


Devile. 


Limitations of real or perſonal chattels, through 
the medium of truſts, either together with, or 
by reference to limitations of freeholds 467, 

n. (a). : | 

Vide Future Limitation. 


Maxim. 


That no limitation ſball be conſtrued to be an 
executory deviſe, if it may be à remainder 
4—17, 197, u. (G). | 

The ſame maxim applies to ſpringing uſes, 12. 

This maxim does not apply where the intent of the 
teſtator or author of the truſt or limitation 
plainly appears to contradi# the legal con- 

Arumion of the limitation, 205, 


I N D E X. 
Occupant, 311, 314. 


Particular Eſtate. 


For years, 513, $14, 

That the particular eſtate and remainder muſt 
be created by the ſame conveyance, 17, 
132, 134. | 


Perpetnity, 73, 111115, 142, 144, 
280, 323=344- 


_ Perſonal Eſtate, 
Limited by will or by way of truſt for life, 


remainder over, 26. 
Obſervations on circumſtances relative to the 


degree or quality of the property, acquired 


by perſons taking the limited or reſtrained in- 

tereſt for life therein under teſtamentary dif» 

Poſitions or limitations of truſts, 35—49. 

Bequeſt of the uſe of furniture, &c. will not bar 
a wife of ber paraphernalia, 36. 

Will authorize the letting them, ſeparately from 

© the bouſe in which they are, 36. 

Does not authorize the pawning them, 48. 

Vid. Þeir Looms. Cquity. 


3 


I N D E x. 


Perſonal Eſtate. 


Cannot be limited over after a general ws 
of iſſue or heirs, 144. 

But may after a failure of iſſue, &c. or any 

other event confined to twenty-one years 

after the period of a life in being, 79, 279, 

281, 473, 490. And vide Executopy 

Devile. 


That it cannot to be intailed. 16r. 
Rut that a limitation thereof in tail veſts the 
whole in the firſt taker, 167—171, 390. 
Diverſity raken between an expreſs and implied 
limitation in tail of a perſona! eſtate, 2 30— 

232. 

That the diſtinction ſo taken betreep an er- 
preſs and implied limitation i in tail of a per- 
fenal eſtate does not hold univerſally, 232, 
238. 

The caſes reſpecting the diſtinction between 

an expreſs and implied limitation in tail of 
perſonals reconciled on another principle, 
2.39, 259. 

Difference between an expreſs eſtate for life 
and an indefinite limitation, in reſpect to the 
deviſe over upon dying without i Me, 2 59.— 
261, 27 82277. 
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1 N D E X. 


Perſonal Eſtate. 


Eſtate for life in anceſtor, and afterwards to his 
. heirs general or ſpecial, does not always create 
eſtate tail in perſonal eſtate, 300, 308, 304, 
n. (a) 308. 
That executory deviſes and truſts of perſonal 


eſtates are governed by the ſame rules. 
Vide Term. 


Limitation after a dying without iſſue, when 
conſtrued without iſſue then living. Vide 
_Conſtrutton. 


Deviſe of intereſt, dividends, profits, payments, 
* uſe, &c. of perſonal eſtate, 26, 169, 171, 
173, 193, 260, 238, 300, 396. 

Of the intermediate profits, Sc. during the 
time an executory limitation is in ſuſpence, 
and not veſted, 513—518. 

Of the diſtinction that has been OX, but 
now exploded, between a bequeſt of the 

intereſt and a bequeſt of the principal, in 
certain Caſes, 193. 

Criticiſms on caſes where the di itinfion is ex- 

ploded, and where it ſtill continues, 174, n. (a). 


Poſſibility. 


Of its being aſſignable or A 501, 502, 


$21—5 31. 
And vide Contingency. 


Power. 1 5 
Of appointment, its nature, 347 in note. 
Cannot be executed ſo as to give an eſtate to the 
- unborn child of an unborn child 4s a pur. 

chaſer, Ibid. 349—374, in n, 

Or in favour of a ſtranger, Ibid. 

Divided into general and ſpecial, 37 4, in note. 

Subject in both predicaments to the en rule. 
Ibid. 

Obſervations as to the forms of executing _ 


powers, 379 — 388, in note. 
Of entry annexed to rent- charge, 501. 


Pꝛeceding Eſtate. 


Where it is not a preceding condition, 392— 
398, 511, 512. 


Pꝛincipal. 
Vide Perſonal Eſtate. 


Poofits. 


Rents and profits, deviſe of, 174, 300. 
Intermediate during the ſuſpenſion of an exe- 
cutory eſtate, 512—;18, 


P2oviſoe. 


To reſtrain alienation by tenant in tail, or to 
determine an eſtate-tail, 58—66, 498. 
To 


IN D E X. 


Pꝛoviſoe. 


To reſtrain fine or recovery by tenant in tail, 
62. 
To determine an eſtate pro tempore, or in part 

only, 498—503. 


Pur autre vie. Eſtate. 


Limited in tail, 309315. 

How barred, 310—323, 315, u. (a). 
Limited for Lite, 319=324. 

And vide Rent. 


Purchaſe. 


Words of purchaſe. Vide Peirg of, &c. 
Iflue and Limitation. 575 


Real Eſtate. 


Limited after a dying without leaving iſſue, 
conſtrued a general failure of iſſue. Vide 
Conſtruction. 


Recital. 


Of ſubſiſting eſtates or articles, not amounting 
to a deviſe accordingly, 131-339. 


KME. 


Recovery. 


Proviſoe to reſtrain it by tenant in tail. 
Vide Pꝛoviſoe. 


Common recovery, its effects, 58—66, 10). 
A diſtinction between a recovery by tenant in 
tail and tenant in fee, 66—72. | 
Principles upon which it bars executory intereſts, 
67. note (a) | 
Equitable, bers an ab eſtate tail. 291— 


257. 


Reference. 


Deviſe conſtrued by relation or reference to 
a preceding limitation, 469—47 3. 


Remoſnder. 


Defined and diſtinguiſhed, 3—22. ' 
Taking effect, though the preceding face 


fails, 392, 399. 
Words introducing a remainder, inſtead of 
abridging the particular eſtate, Vide Con- 


fruition. 
Vide Conditfon, Contingent remainders, 


Limitation, Ceſted, Pꝛeceding and 
Particular Eſtate. * 


I DEX. 


Bent Charge, 500, 501. 
| Rent. | 
Rents diveBed to accumilite, and be inoefted in 
the purchaſe of land, the truſt ceaſes and be- 
comes void after unborn perſon intereſted, at- 


tains twenty-one, 8 3. note a. 
Rent de novo, 501. 


Rents, Vide Pꝛofits. 


Bettrickion. 
General words reſtrained to the iſſue of a par- 


ticular marriage. Vide Conftrufion. 
Limitation in fee reduced to an eftate-tail. 


Vide Eſtate-tatl. 
Dying without iſſue reſtrained to dying with- 


out i ſue then living. Vide Conſtruftion. 


Reverſion. 


Where a future diſpoſition is only a diſpoſi- 
tion of, or out of a ſubſiſting reverſion 
not, 118, 120—125. | 


Security. 


Not required. for goods being forthcoming at the 
death of tenant for life, of 2 chattels, 
but inventory only, 332 . 


Vor. II. 


IND E X. | 


Settlement. 

Made of perſonal chattels by perſon indebted, not 
. fraudulent, where made under the direction of 
ks 7 . 38, 40. | 


* 


Surrender, vide Copyhold. 


Cail or intail, vide Eftate. 


Term koꝛ pears. . 
De novo and in gros diſtinguiſhed, 16168. 


Tbat an executory deviſe of a term, and the 


truſts of a term ate governed by the ſame 
rules, 184, 380. 


Limited to ariſe in remainder after 2 berg 


failure of iſſue, 192. 
That any deviſe of a term is 9 an ab- 
ſolute diſpoſition of it, 278. 
Limited to a perſon not in efſe, 309. N 
Vide Pꝛeteding eſtate, Perſonal _ | 

and Executo2y deviſe. 


64 


Truſtees. 


Any ene bowever remotely intereſted, may apply 
. to the court of chancery, to compel them 10 * 


Jert ibe legal Property, 40, 


G 


Trusts. 

Where conſtrued in the fame manner as legal 
eſtates, 167—168. 

Difference between them and legal eſtates, 

Their origin, nature and effect, 287. Vide 

Fine, Recovery. 


S175 | nh Ales. 


Reſulting, 

Shifting, ſecondary or future, 86, note a. 

Shifting or ſpringing uſes always determine the 
firſt limitation of the fee, and diſplace the firſt 
eilt, and change the uſes in favor of arber 
perſons, 12. 

It is a rule © that if ſuch a conſtruction can be put 
upon @ limitation, as it may take effect by way 
of remainder,' it ' ſhall never take place as a 
ſpringing uſe, 12. | 

Ceſſer of uſes, how produced and in what extent 
. 6dmiſſable, 86 note a. 

7 he remoteneſs of the contingency on which a uſe 
is to ceaſe immaterial, where the preceding 
eſtate is an intail, 106. 

Future uſes and other executory eſtates con- 
fined to the ſame limits as A devi- 
ſes, 82 —84, $5, 86. 

Veſted or not, Vide Contingent remain- 

per 3 Eſtate, Ueſted. wane 
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f 


Ucntre ſa mere. 


n to an infant in ventre /a mere, 119 
179, 394 503-05, 302 , 


Ucſted. 


By a limitation to the beirs, after a /reebo!d 

limited to the anceſtor, 168. | 

Where a particular intereſt given in the 
mean time until deviſee comes of age, &c. 
operates only as an exception out of the 
deviſe, and the remainder veſts, 5 12, 51 3. 


| Vide Contingent and eſtate. 


Uolunteers, 524. 
Waſte. 


The Chancery interferes to prevent unreaſon- 
able waſte to the prejudice of perſons in- 
. titled to executory ot contingent _— 44, 


45, 530, 537. 
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